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ABSTRACT 
 
In the 1970’s and 1980’s, courts in most U.S. states adopted some type of common law wrongful 
discharge cause of action. The various causes of action for wrongful discharge are generally 
placed into three categories: public policy, implied contract, and good faith. This paper examines 
the effects of state-level wrongful discharge actions on the duration of unemployment spells.  We 
use individual data from the March supplements to the Current Population Survey for 1979-
2000, refining the sample in various ways to correct for shortcomings inherent in CPS data on 
unemployment spell duration. Results indicate that judicial adoption of wrongful discharge law 
lengthened the duration of unemployment spells. For the broadest sample of workers, all three 
types of wrongful discharge law lengthened unemployment spells. However, when the analysis is 
limited to workers who can be matched across their two years of participation in the survey, only 
the implied contract action has a significant effect. In addition, we look for the presence of 
differential insider/outsider effects, as have been found in studies of European employment 
protection legislation, but we find only limited evidence of such effects. 
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UNEMPLOYMENT DURATION UNDER WRONGFUL DISCHARGE LAW 

ABSTRACT 
 
In the 1970’s and 1980’s, courts in most U.S. states adopted some type of common law wrongful 
discharge cause of action. The various causes of action for wrongful discharge are generally 
placed into three categories: public policy, implied contract, and good faith. This paper examines 
the effects of state-level wrongful discharge actions on the duration of unemployment spells.  We 
use individual data from the March supplements to the Current Population Survey for 1979-
2000, refining the sample in various ways to correct for shortcomings inherent in CPS data on 
unemployment spell duration. Results indicate that judicial adoption of wrongful discharge law 
lengthened the duration of unemployment spells. For the broadest sample of workers, all three 
types of wrongful discharge law lengthened unemployment spells. However, when the analysis is 
limited to workers who can be matched across their two years of participation in the survey, only 
the implied contract action has a significant effect. In addition, we look for the presence of 
differential insider/outsider effects, as have been found in studies of European employment 
protection legislation, but we find only limited evidence of such effects. 
 

 

I. Introduction 

Historically, every U. S. state has relied upon the common law doctrine of employment-

at-will to govern employment contracts of no specified duration.  This doctrine allows either the 

employer or the employee to terminate the employment relationship at any time for any reason.  

Though the at-will doctrine has been the general rule governing employment, over time 

numerous state and federal statutes have imposed limitations on the employer’s ability to 

terminate employees.1  Beyond such statutes, in the past thirty years, the various state courts 

have adopted common law exceptions to the employment-at-will doctrine.  These “exceptions” 

to employment-at-will are generally referred to as wrongful discharge causes of action because, 

under certain circumstances, they give terminated employees the right to sue employers for 

wrongful discharge.  This paper examines the consequences of wrongful discharge law on the 

                                                 
1 The most well known of these limitations are those dictated by federal statute, including the National Labor 
Relations Act (1935), the Fair Labor Standards Act (1937), the Civil Rights Act (1964), the Age Discrimination in 
Employment Act (1967) and the Americans with Disabilities Act (1990).  Comparable statutes have also been 
enacted at the state and local level. 
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duration of unemployment spells.  Using data from the March Supplement to the Current 

Population Survey, we find evidence that wrongful discharge laws lengthen unemployment 

duration. 

In 1959, a California appellate court was the first state court to recognize a common law 

exception to employment-at-will, ruling that it was unlawful to terminate a worker for refusing to 

commit perjury at the employer’s request.2  About 15 years passed before another state court 

recognized an exception to employment-at-will.  The late 1970’s through the 1980’s saw a wave 

of adoptions of wrongful discharge causes of action that eventually reached all but three states.  

Legal scholars have generally grouped the various types of wrongful discharge actions into three 

general categories: 

Public policy:  A discharge is wrongful when the termination is against a well-
established public policy of the state.  In most states, public policy is defined by state 
constitutions, statutes, or administrative rules. 
 
Implied contract:  A discharge is wrongful when it contradicts terms implied from the 
circumstances surrounding employment.  Implied contract terms are typically inferred 
from employee handbook provisions, from statements made by employers regarding job 
security, from the duration of the employment, and similar factors. 

 
Good faith:  A discharge is wrongful when an employee is terminated in violation of the 
covenant of good faith and fair dealing, which is implied in every employment contract.  
It is typically left to the jury to decide if termination was in bad faith. 

 
As of 1999, 43 states recognized a public policy exception, 42 states recognized an implied 

contract exception, and 11 states recognized a good faith exception.  Autor, Donohue, and 

Schwab (2004) present an excellent summary of the status of wrongful discharge law in each 

state from 1978 to 1999. 

Previous research has examined the labor market consequences of wrongful discharge 

laws.  Dertouzos and Karoly (1992) examined aggregate state-level data from 1980 to 1987 and 

                                                 
2 Petermann v. International Bhd. of Teamsters, 344 P.2d 25, 27 (Cal. Dist. Ct. App. 1959). 
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found that adoption of wrongful discharge laws resulted in a reduction in employment levels.  

Morriss (1995) found similar results.  Autor, Donohue, and Schwab (2004) found that, without 

accounting for region and year, the implied contract exception reduced employment slightly and 

that the good faith law reduced employment to a larger degree.  However, the good faith results 

were not robust to inclusion of region-year dummy variables.  Miles (2000) concluded that 

wrongful discharge laws had no significant effects on total unemployment and unemployment 

rates, though Autor, Donohue, and Schwab (forthcoming) demonstrates that these findings were 

based upon a flawed legal classification scheme that Miles used.  At the industry level, Autor 

(2003) and Miles (2000) both conclude that implied contract actions significantly increased 

growth in the Temporary Help Services industry. 

While various researchers have increasingly explored wrongful discharge law, few have 

used individual-level data to examine unemployment.  Morriss (1995) used PSID data to 

conclude that the public policy exception reduced the probability that employment would end in 

any given month for nonunion white males.  Similarly, Kugler and Saint-Paul (forthcoming) 

used NLSY data to analyze reemployment probabilities of both employed and unemployed 

workers under wrongful discharge law.  They found that wrongful discharge law reduced the 

probability of reemployment for unemployed workers but had no effect on the ability of the 

employed to find a new job.   

However, there are three important weaknesses in the data used by Kugler and Saint-Paul 

(forthcoming).  First, the sample is composed entirely of younger workers, with the oldest person 

in the sample being age 39.  Second, the years covered are 1979-84 and 1996, so that almost half 

of the states’ adoptions of wrongful discharge law cannot be analyzed through year-to-year 
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comparisons.3  Third, the sample contains approximately 4800 job seekers.  Given that their data 

cover a possible set of 350 state-year combinations (50 states over seven years), this is only an 

average of about 14 observations per state-year.  We add to the findings of Kugler and Saint-Paul 

on unemployed workers both methodologically and empirically.  As opposed to their use of 

probability of reemployment as the dependent variable, we model durations using hazard 

estimation.  Moreover, we are able to resolve some of the data problems presented by the NLSY 

by using CPS data as described below.  That is, we are able to analyze unemployment duration 

under wrongful discharge law using a sample that spans every year from 1979 to 2000, that 

encompasses ages 16 to 65 in all years, and that contains an average of just over 100 

observations per state-year.    

This paper uses data from 22 years of March supplements to the Current Population 

Survey to examine the effect of wrongful discharge law on the probability of exiting 

unemployment and the duration of unemployment spells.  We find that adoption of wrongful 

discharge causes of action increases the expected duration of unemployment spells. For the 

broadest sample of workers, all three types of wrongful discharge action lengthen unemployment 

spells. However, when we limit the analysis to workers who can be matched across their two 

years of participation in the CPS, only the implied contract action has a significant effect. 

 

II. Theoretical Considerations 

We consider the effects of wrongful discharge actions on unemployment durations within 

the general framework of Mortensen’s (1986) theory of job search.  To predict how wrongful 

                                                 
3 From 1979 to1984 to 1996, the number of states with public policy exceptions increased from 9 to 22 to 43, the 
number of states with implied contract exceptions increased from 7 to 25 to 42, and the number of states with good 
faith exceptions increased from 2 to 5 to 10.  Thus, of the 95 adoptions of wrongful discharge law by 1996, only 52 
had occurred by 1984, the last year for which Kugler and Saint-Paul have year-by-year data.  (These counts are 
based upon the legal classification from Autor, Donohue, and Schwab (2004).) 
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discharge actions impact the hiring process of unemployed individuals, we look at the issue from 

the viewpoints of both the employer and the applicant.  From the employer’s perspective, 

wrongful discharge laws create firing costs that increase the overall expected cost of a worker, as 

argued by Lazear (1990).  Because each worker is more expensive, employers are likely to spend 

more time evaluating applicant quality and suitability, and they are likely to raise the reservation 

quality required for hiring.  Moreover, as argued by Kugler and Saint-Paul (forthcoming), 

wrongful discharge law leads employers to place greater emphasis on hiring from the ranks of 

the employed rather than the unemployed.  This result is based on the presence of adverse 

selection into unemployment, whereby the set of the unemployed is increasingly filled by low-

productivity workers in the presence of firing costs.  This adverse selection process thereby leads 

to a form of statistical discrimination in which employers use employment status as a signal of 

worker quality.  Both of these demand-side factors should lead to longer expected unemployment 

durations.   

On the supply side, the presence of wrongful discharge law potentially allows for 

damages upon termination, and the probability of recovering damages increases the overall 

expected compensation from a job.  In Mortensen’s model, an increase in the expected 

compensation should lead an unemployed person to search for work more intensely, thereby 

reducing the expected duration of the unemployment spell.  Additionally, job seekers in a 

wrongful discharge regime might set lower reservation wages.  A job seeker might be indifferent 

between a higher wage in a job with no chance of a post-termination suit and a slightly lower 

wage with some probability of damages upon termination.  A lower reservation wage would lead 

the job seeker to accept a job more quickly, thus producing a shorter unemployment spell.    
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Thus, theory makes no clear predictions about the overall effect of wrongful discharge 

causes of action (or other firing costs) on unemployment duration.  On one hand, employer 

responses to wrongful discharge law should lengthen unemployment spells, while employee 

responses work in the opposite direction.  This paper examines whether any consistent 

relationship exists between wrongful discharge law and unemployment spell duration.   

 

III. Data 

To analyze the relationship between wrongful discharge law and unemployment duration, 

we gathered individual level unemployment data from the March supplements to the Current 

Population Survey from 1979 through 2000.  In contrast to the March supplements, the monthly 

CPS data have well-known drawbacks in estimating the expected duration of unemployment.  

The monthly CPS survey asks only about current employment status.  Because this survey is 

conducted once a month, unemployment spells of less than one month are less likely to be 

captured in the survey responses and are therefore underrepresented in the sample.4  In addition, 

the monthly survey catches only ongoing spells, so that all observed unemployment spells are 

incomplete and therefore right-censored.  However, the size and breadth of the CPS sample are 

particularly appealing when analyzing state-level variations in the law.  Use of micro-level data 

avoids any concerns that legal changes are endogenously determined with aggregate labor 

market outcomes, and the large samples from all states allow for sufficient variation in numerous 

demographic factors affecting unemployment duration.  Thus, use of CPS data is especially 

desirable if the data problems from the monthly survey can be avoided. 

  

                                                 
4 For example, if an individual is employed in month one and suffers an unemployment spell that ends before the 
date of survey in month two, there is no record of unemployment.  This spell is of necessity shorter than four weeks, 
implying that “current” spells in the CPS under-report such short spells.  
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A. Duration Variable 

In order to use the CPS data while avoiding the CPS’s well-known limitations in 

analyzing unemployment duration, we rely heavily on questions in the annual March 

supplements asking about unemployment during the year prior to the survey date.  Each 

household member who worked less than the full year during the year preceding the survey was 

labeled either a part-year worker (who worked some weeks the prior year) or a non-worker (who 

worked zero weeks).  For part year workers, the following question was asked:  

You said [respondent] worked about [number] weeks last year in 19xx/20xx.  
How many of the remaining weeks was [respondent] looking for work or on 
layoff from a job? 

 
For non-workers, the following question was asked: 

How many different weeks was [respondent] looking for work or on layoff from a 
job? 

 
The answers to these questions provide the starting point for sampling and measuring the 

duration of unemployment spells.  By relying on answers about unemployment in the prior year, 

we avoid the problem of underreported short spells, because spells as short as one week are 

observed.  Additionally, survey respondents were asked if the prior year’s unemployment spells 

occurred “all in one stretch” and if not, how many spells up to three.  Because we cannot infer 

spell duration for respondents who endured more than one spell, our data include only persons 

whose unemployment spell occurred all in one stretch.    

Of course, in every month including March, the CPS asks what each household member 

was doing in the week prior to the survey.  If the answer is “looking for work”, the individual is 

considered unemployed, and a follow-up question is asked: 

How many weeks has [respondent] been looking for work? 
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The answer to this question generates a right-censored measure of the duration of unemployment 

spells in progress at the time of the survey.  The CPS surveyors report a top-code of “99” for all 

current unemployment spells 99 weeks and longer.  Thus, there could exist a slight downward 

bias in the average length of ongoing spells due to top-coding. 

We used the answers to these various questions to construct an unemployment duration 

measure that accounts for spells that occurred in both the survey year and in the year prior to the 

survey year.  The primary criterion for measuring duration was, whenever possible, to use the 

length of any unemployment spell that occurred in the year before the survey, because the best 

measure of duration of completed spells in the CPS comes from the questions in the March 

supplement regarding unemployment in the previous year.  The approach to coding the 

dependent variable of unemployment duration depended on whether the respondent was 

employed or not at the time of the survey and whether the respondent was unemployed for any 

time in the prior year.  A summary of how the duration variable was constructed is presented in 

Figure 1.  Three of the four possible situations are fairly simple.  First, if the individual is 

employed on the survey date but had one unemployment spell in the previous year, the length of 

the previous year’s spell is used.   Second, if the individual is unemployed on the survey date but 

was employed for the whole of the prior year, then the spell length from the survey year is used.  

Note that this will be a right-censored measure of duration, because the spell is ongoing.  Third, 

individuals who were employed on the survey date and who worked the whole of the previous 

year are not included in the sample, because they were never unemployed. 

The fourth possible situation occurs when individuals reported being unemployed on the 

survey date and also having had at least one unemployment spell during the prior year.  Our 

preference was (1) not to generate two different spells for one person in any given survey year, 
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and (2) for the duration measure to be based as much as possible on spells that were complete, 

which requires use of spells from the prior year whenever possible. However, some spells that 

were ongoing on the March survey date would be continuations of spells from the prior year.  

Given that the March survey date generally occurs around the second week of March, and that 

this is approximately the tenth week of the year, we built a decision criterion around a duration 

of ten weeks for the spell that was ongoing on the survey date.  If the length of the current year’s 

spell was greater than or equal to ten weeks, then this was presumed to be a continuation of any 

spell from the preceding year.  In this case, the duration of the current spell was used, and the 

observation was treated as right-censored.  On the other hand, if the length of the current year’s 

spell is less than ten weeks, then the person presumably has had at least two different 

unemployment spells – one in the prior year and one in the survey year.  Based on the preference 

for using completed spells in the unemployment duration measure, the prior year’s spell length is 

used whenever a person had a spell in the prior year and also had a short spell ongoing on the 

survey date.   

While use of “last year’s” unemployment spell solves the common CPS problems of 

under-reported short spells and over-reliance on incomplete spells, it also raises the possibility of 

left-censoring.  That is, it is known how many weeks during the prior year a person was 

unemployed, but it is possible that “last year’s” spell was a carryover from the “year before last.”  

For example, an individual surveyed in 1999 that stated he was unemployed and looking for 

work 12 weeks last year (1998) could actually have been looking for work at the end of 1997 and 

the beginning of 1998.  This would imply that the 12 weeks of 1998 were just an extension of a 

longer spell beginning in 1997.  Thus the true beginning of the spell is unknown and the 

observation is left-censored.   
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To alleviate the problem of potential left-censoring, we matched individuals across 

consecutive years of the survey according to the method described in Madrian and Lefgren 

(1999), which matches respondents using criteria such as age, race, education, gender, and a 

household specific identification number.5  The matching of individuals creates a full picture of 

the completed unemployment spells for individuals who have one unemployment spell during a 

year and do not have spells that span longer than the matched years.  Our basic approach was to 

use unemployment spells that occurred “last year” as reported in the person’s second year in the 

survey.  Such spells were compared to the “current year” question in the first year of the survey.  

Using the answers to these two questions taken from different waves of the survey, we were able 

to infer whether there was any left-censoring.  For example, consider a respondent who 

participated in the March surveys in 1987 and 1988.  In 1988, the person reported having been 

unemployed for 20 weeks “last year” (i.e., 1987), and that the spell occurred “all in one stretch.”  

In March 1987, the same person reported being currently unemployed for 15 weeks, which 

would imply that the person had been unemployed for the last five weeks of 1986 and the first 10 

weeks of 1987 (since the survey date is in mid-March).  It is clear that the measure from the 1988 

survey is left-censored, because the person had only one unemployment spell in 1987, which was 

ongoing in March and was of sufficient duration that it stretched back into 1986.  We treat this 

spell as having lasted 25 weeks – the 20 weeks in 1987 plus the 5 weeks in 1986 that we infer 

based on the 1987 survey response.  Similar measures of duration were constructed in this way 

for the entire set of matched observations whenever we encountered a likely example of left-

censoring. 

                                                 
5 Due to changes in the household identifiers used in matching, we were not able match households in the 1985, 
1993, and 1995 surveys. 
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While matching observations rectifies the problem of potentially left-censored durations, 

it also substantially reduced the sample size available for analysis.  This occurs for several 

reasons.  First, the methodology we use to construct the spell duration measure eliminates from 

consideration any “last year” spells reported in the first set of March responses because we 

cannot rule out the possibility of left-censoring for these reported spells.  Second, individuals that 

are observed in one year often cannot be matched to observations in the following year, due to 

non-response in the second year,6 death of the individual between year one and two, or migration 

from the original place of observation.  Third, the responses of some individuals across the two 

years of the survey occasionally were inconsistent with each other, in which case we dropped the 

observation from the sample.  As a result of these factors, the matching process eliminated 88 

percent of the total number of completed spells from our sample.  Moreover, there was likely 

nonrandom selection into the matched data, with one selectivity dimension being that the 

matched data are probably comprised of less mobile individuals who could be located in the 

same household two years in a row despite being unemployed.  We discuss issues related to the 

matched data in greater detail in Section IV. 

B. Policy Variables 

 To control for the law governing each unemployment spell, we determined the state of 

wrongful discharge law in each state for each year of our sample.  Rather than redo work that has 

been done well elsewhere, we follow the legal classification of Autor, Donohue, and Schwab 

(2002), except in the District of Columbia where we follow Morriss (1995).7  Based upon these 

                                                 
6 Non-response in the second year can occur because of an inability to respond, a refusal to cooperate, or a 
temporary absence (like a vacation).   
7 We have done extensive legal research parallel to that of Autor, Donohue, and Schwab (2004) and Morriss (1995), 
and we have generally concluded that these two articles have performed the best legal analysis of specific cases.  To 
be certain that our analysis is up-to-date, we follow the more recently prepared scheme of Autor, Donohue, and 
Schwab (2004) wherever possible;  since they do not include D.C. in their sample, we follow Morriss’s analysis 
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analyses of each state’s wrongful discharge law, we created dummy variables for each of the 

three types of wrongful discharge action.  These were set equal to one for any spell that occurred 

at a time when the respondent’s state had adopted the particular type of wrongful discharge 

action.  In addition, we created a dummy variable equal to one if the respondent’s state had 

adopted any one of the three types of wrongful discharge action.  Finally, we created another 

variable equal to the number of types of wrongful discharge actions adopted in the state (ranging 

from 0 to 3), calculated by summing the three dummy variables for Public Policy, Implied 

Contract, and Good Faith. 

 All of the wrongful discharge variables are coded zero before the year of adoption and 

one beginning the year after adoption.  However, there are several complexities in coding each 

policy variable in the year that a given state court adopted a wrongful discharge cause of action. 

The CPS data do not specify the precise beginning and ending dates of spells.  In such settings, a 

common method that has been employed by researchers using annual data is to code the policy 

variable in the year of legal change as one if the case was decided during the first six months of 

the year and zero otherwise.  If followed in our case, this method would assume that all judicial 

decisions announced during the second half of the year have no effect upon the duration of 

unemployment spells in that year, regardless of the duration of any given spell.   

 While this coding method makes sense for analysis of aggregate, annualized measures 

like employment and output, it does not make sense here.  For example, imagine that a state 

court adopts a wrongful discharge action in the 30th week of the year (approximately late July).  

Every single unemployment spell that lasted 30 weeks or more that year must necessarily have 

ended after the case was decided.  For such longer spells, it makes more sense to assume that the 

                                                                                                                                                             
there.  For more discussion of these legal classification issues and their effects, see Autor, Donohue, and Schwab 
(forthcoming). 
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legal innovation applied to the spell.  Therefore, we devised a simple rule of thumb for coding 

legal status in the year of transition based on the spell length and the point in the year when the 

case was decided.  This rule of thumb is based on two key assumptions:  (1) spells of each 

duration are spread uniformly throughout the year, and (2) a wrongful discharge action governs a 

spell if it applies at any time prior to the end of the spell. 

For each state court adopting a wrongful discharge action, we determined which week of 

the year the court rendered its decision.  Using the week of adoption as the starting point, we 

calculated a critical spell length such that shorter spells were coded zero (the new law does not 

apply) and longer spells were coded one (the new law does apply).  The formula is 

Critical spell = 2(week of adoption – 26). 

This formula is the functional inverse of the midpoint between the first week a spell of a given 

duration could end and the 52nd week (the last week of the year).  For cases decided during this 

midpoint week, and assuming uniform distribution of spells throughout the year, exactly half of 

the spells of the critical length will have ended before the case was decided, and the other half 

will have ended after the case was decided.  Thus, in the year of adoption of each wrongful 

discharge action in each state, we code the wrongful discharge variables as one for spells of this 

critical length and longer.  For example, laws adopted the 40th week of the year will affect half 

of the spells that last 28 weeks.  Similarly, it is reasonable to assume that a 48 week spell is as 

likely as not to be influenced by a case decided during the 50th week of the year.   

 We do not use the critical spell length formula in all situations involving the coding of the 

legal variables in the year of adoption.  First, the critical spell formula is not employed for spells 

that are right-censored.  For right-censored unemployment durations, the wrongful discharge 

variables are coded as one if the judicial decision was rendered before the second week of March 
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(which is the week of the survey).  Second, all spells are coded as one when the judicial decision 

occurred during the first half of the year.  This demonstrates the general usefulness of the 

formula.  Any judicial decision rendered at any time between the first week of the year and the 

26th week will produce a negative or zero critical spell length when inserted into the formula.  

This implies that at least half of the spells of any given length (including one week spells) will 

end after the date of a court case adopting a wrongful discharge cause of action.  

C. Empirical Approach. 

To model how wrongful discharge law affects unemployment duration, we estimated a 

Cox proportional hazards model.  For a thorough explanation of the Cox model, see Klein and 

Moeschberger (1997).  The basic form of the hazard function is specified as 

)()()|( 0 ZcthZth β= , 

where t is the duration measure, )(0 th is the baseline hazard that varies with t, β is a parameter 

vector, Z is a vector of explanatory variables, and )( Zc β  is a known function.  Since the hazard 

takes a positive value, we employ the exponential function for )( Zc β : 

)exp()()|( 0 ZthZth β= . 

The baseline hazard captures the potential heterogeneity of each observed value of duration, thus 

making the Cox model ideally suited for measuring the hazard rates of unemployment spells.  

The heterogeneity is interpreted as elements that are not captured by the explanatory variables 

and can include effects of unemployment benefit duration and focal points in survey responses 

(like “three months,” which is then coded as twelve weeks).   

 Explanatory variables in the Cox model have the effect of multiplying the hazard by a 

scale factor that does not depend on duration.  Thus, the proportional effect of the variables on 

the conditional probability of ending a spell does not depend upon duration of the spell.  Results 
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can be reported both as the coefficient estimates of β and as hazard ratios.  The hazard ratio has 

the form: 
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This hazard ratio represents, for each possible value of spell duration, the probability that an 

individual with explanatory variables Z finds a job relative to the probability that an individual 

with explanatory variables Z* finds a job.  For the wrongful discharge variables, with 11 =Z  if a 

state has adopted wrongful discharge and 01 =Z  if not, the hazard ratio is simply 

     h(t | Z)/h(t | Z*) = exp(β1) 

and is interpreted as the probability of finding a job in states with wrongful discharge relative to 

the probability of finding a job in states without wrongful discharge.  A hazard ratio below 1 

implies that the hazard rate for each spell length is lower where wrongful discharge actions are 

available; if the hazard rate is lower in every period, then unemployment spells are expected to 

be longer.   

 The explanatory variables that we include in Z are taken from demographic information 

contained in the CPS data and are listed with summary statistics in Table I.  In addition, in order 

to capture external labor market conditions, we control for real per capita gross state product and 

average unemployment rate for the respondent’s state in the year of the unemployment spell. 

 

IV. Results 

 Table 1 presents summary statistics for relevant variables and table 6 presents an example 

of a full estimation including the hazard ratios and p-values for each explanatory variable used in 

analysis.  The results on various individual characteristics variables reported in Table 6 are 
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robust to variation in the wrongful discharge variables and to the composition of the sample;  

moreover, the results on these variables are generally consistent with previous research.  For 

these reasons, we include but do not report the coefficient estimates on the various individual 

characteristics variables for each hazard estimation reported below.  Similarly, state, industry, 

and year dummy variables are included in the various estimations, but the coefficient estimates 

are not reported in Table 6 or elsewhere. 

The main results of our analysis are displayed in Tables 2 through 5.  Each column of 

each of these tables represents a single hazard estimation that includes the reported wrongful 

discharge variable(s), every individual characteristic variable included in Table 6, and fixed 

effects for state, year, and industry.  Other than Table 6, only the results for the wrongful 

discharge variables are reported; in fact, Table 6 reports the complete results for the estimation 

summarized in column (1) of Table 2.  In Tables 2 through 5, each cell presents the hazard ratio, 

the corresponding coefficient estimate, and the estimated p-value for each wrongful discharge 

variable.  Tables 2 through 4 display results from various portions of the unmatched 

observations.  In Table 2, the data set used excludes both right-censored values and spells that 

are top-coded at 99 weeks.  Table 3 adds the right-censored observations to the data set, and 

Table 4 includes both the right-censored and the top-coded observations.  The consistency of 

results across these various subsets of the data assures that our results are robust to the potential 

data problems inherent in CPS data, which were described in Section 3.   

In Tables 2 through 4, the estimated hazard ratios are consistently less than one for all 

wrongful discharge variables, and these estimates are statistically significant at the 10% level or 

better except for the implied contract action in Column (1) of Table 2.  These results indicate that 

unemployed individuals in states with wrongful discharge actions have lower probabilities of 
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exiting unemployment for any given spell duration, which implies that these individuals will 

have longer expected unemployment spells.   

Table 5 displays results from the much smaller set of observations that could be matched 

across CPS survey years.  The sample includes only completed spells;  only four top-coded 

observations appear in the matched data, and they have no substantive effect on the results 

reported in Table 5.  The matched observations produce results that are quite different from the 

full dataset:  public policy and good faith wrongful discharge actions had no significant effect on 

the duration of unemployment spells.  Only the estimates for implied contract and “Any of the 

Three” are statistically significant in Table 5.  While these findings differ from the larger sample, 

the importance of only the implied contract action in Table 5 is consistent with previous findings 

by Autor, Donahue, and Schwab (2004), Autor (2003), and Miles (2000) that only the implied 

contract action had economic importance.   

It seems unlikely that the differences in results for the full data and the matched data are 

due to a left-censoring problem (since that was the main reason we performed the matching 

exercise).  Instead, these differences are likely a consequence of some type of selection bias 

introduced by the matching process.  As discussed earlier, for individuals to be matched across 

years, they must meet certain matching criteria, and in the second survey year they must be 

available, alive, willing, and in the same geographic location as the previous year.  Because of 

these requirements, certain types of people are eliminated from the sample.  Mobility is more 

likely among people who have not settled into a particular job and people who do not have stable 

employment.  Both of these situations can lead to a selection of individuals that, in comparison to 

those individuals that cannot be matched across years, are more entrenched in a specific 

geographic location.  A comparison of the means in Panels A and B of Table 1 indicates that 
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individuals in the matched set on average are slightly older; they are more often married, house-

owners and male; they are less urban and slightly less educated; they reside in states with lower 

GSP and higher unemployment rates; and their unemployment spells were longer in average 

duration.  All of these factors suggest that the matched sample may be more heavily weighted 

with people that are tied to their place of residence for some reason. 

We are not certain why this entrenchment factor might account for the significance of 

only the implied contract variable in the matched data, but we can offer some speculation.  

Regarding the three categories of wrongful discharge, employers have varying degrees of control 

over the chances of experiencing a lawsuit.  An employer controls whether he violates some 

designated public policy of the state, and he similarly controls whether he treats his employees 

well enough to avoid any appearance of bad faith.  In the case of implied contract, the employer 

obviously has control over his words and the content of the employee handbook, but the 

employer does not have control over the way in which a given employee interprets such 

statements.  Plus, an employee who is geographically tied may be more likely to assert a claim 

based on implied contract due to a lack of mobility and a heightened desire for job security.  

Thus when interviewing potential employees, the employer might be reluctant to hire individuals 

perceived as geographically tied down if implied contract wrongful discharge actions can be 

brought.  Such employer reluctance would increase the applicant’s expected unemployment 

duration.  Of course, this explanation is only an attempt to speculate about the reason for 

differences between the whole sample and the matched observations; further research is 

necessary to understand the phenomenon better.   

A final issue that we explore is whether any of the effects on unemployment duration 

found above vary across lines of ethnicity, gender, education, income, and age.  There is a fairly 
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large literature on employee protection laws in Europe;  a thorough review of much of this 

literature is provided by Addison and Teixeira (2003).  An oft-discussed topic in the literature is 

the concept of insider-outsider effects, whereby employee protection laws may protect 

individuals that are already employed and hinder individuals that are not employed.  (Indeed, 

Kugler and Saint-Paul (forthcoming) modeled an adverse selection mechanism through which 

this could occur.)  In Europe, insiders are usually prime age, native men, while outsiders are 

younger workers, women, and foreign-born workers.  Wrongful discharge actions in the United 

States are a mild form of employment protection, suggesting that insider-outsider effects could 

be present in U.S. wrongful discharge law.   

In the U.S., the insider group should be composed of educated, white, prime-age men, 

while the outsider group should be composed of individuals that are minorities, women, less 

educated, older, or some combination thereof.  We tested whether wrongful discharge laws have 

differential effects on perceived outsiders with the use of interaction terms between the 

individual laws and the demographic variables of interest.  We estimated all possible interactions 

of age, gender, black/Hispanic/other, income, and education with each type of wrongful 

discharge action.  (In fact, we also estimated every three-way interaction between the legal 

variables and the five demographic traits being considered.)  Of the dozens of estimations we 

performed, only a handful of effects were significant.  All of these are reported in Table 7.  For 

the whole sample, reported in Panel A of Table 7, there is no clear pattern of sign or significance 

in the coefficient estimates.  Thus, for the larger data set, there is no evidence of any differential 

insider-outsider effects.  In contrast, there is a clear pattern in the matched observations for 

outsiders to be impacted adversely by the implied contract exception. Again, this result could be 

connected to the relative lack of mobility in the matched observations, so that wrongful 
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discharge actions are more likely to be filed by former employees who are in some way 

geographically tied. 

   

V. Conclusion 

Through the use of the March supplement to the CPS for the years 1979-2000, we find 

that wrongful discharge laws tend to lower the probability of exiting unemployment and thereby 

to lengthen the expected duration of unemployment spells.  To put the practical effect of 

lengthened duration of unemployment into perspective, we estimated Weibull hazard models for 

the sample in Table 2.8  The substantive results were very similar to those generated by the Cox 

proportional hazard model.  Using the parameter values obtained from the Weibull estimation, 

for the matched observations the expected duration of unemployment for individuals in states 

with an implied contract exception is one week longer than for individuals that are not under 

implied contract law.  For the whole sample, expected durations for individuals under each of the 

three types of wrongful discharge law are approximately half a week longer than durations for 

individuals not under the law.  Of the three types of laws, the public policy exception has the 

greatest effect upon unemployment spells for the whole sample.  For matched observations, the 

adoption of implied contract law has the greatest effect.   

On balance, we find significant increases in the duration of unemployment spells linked 

to the adoption of common law wrongful discharge exceptions to employment-at-will.  To the 

extent that search theory implies countervailing theoretical effects on unemployment duration 

                                                 
8 The Cox proportional hazard model employed above is useful because it is very flexible in controlling for 
variability in the baseline hazard.  However, the semiparametric form of the Cox model makes it impossible to 
estimate a parametric survival function with which to calculate the expected spell duration.  In contrast, the Weibull 
distribution is fully parametric, so that a survival function can be easily estimated from the parameter estimates.  
Information on the Weibull specification can be found in Kiefer (1988). 
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based on differing responses by employers and job applicants, it appears that the employer-side 

effects outweigh increased search efforts by job seekers.   



 23

References 
 
Addison, John T. and Paulino Teixeira.  “The Economics of Employment Protection.”  Journal 
 of Labor Research, 24(1): 85-129 (2003) 
 
Autor, David H. “Outsourcing at Will:  The Contribution of Unjust Dismissal Doctrine to the 
 Growth of Employment Outsourcing.”  Journal of Labor Economics, 21(1):  1-42(2003). 
 
Autor, David H., John J. Donohue III, and Stewart J. Schwab.  “The Employment Consequences 

of Wrongful-Discharge Laws:  Large, Small, or None at All?”  American Economic 
Review Papers and Proceedings (forthcoming). 

 
Autor, David H., John J. Donohue III, and Stewart J. Schwab.  “The Costs of Wrongful-
 Discharge Laws.”  Working paper, January 26, 2004. 
 
Dertouzos, James N., and Lynn A. Karoly.  Labor-Market Responses to Employer Liability.  
 Santa Monica, California:  RAND Institute for Civil Justice, 1992. 
 
Kiefer, Nicholas M.  “Economic Duration Data and Hazard Functions.”  Journal of Economic 
 Literature, 26(2):  646-679(1988). 
 
Klein, John P., and Moeschberger, Melvin L.  Survival Analysis:  Techniques for Censored and 
 Truncated Data. New York: Springer-Verlag, 1997. 
 
Kugler, Adriana D., and Gilles Saint-Paul.  “How Do Firing Costs Affect Worker Flows in a 

World with Adverse Selection?”  Journal of Labor Economics (forthcoming). 
 
Lazear, Edward P.  “Job Security Provisions and Employment.”  Quarterly Journal of 
 Economics, 105(3): 699-726 (1990). 
 
Madrian, Brigitte C. and Lefgren, Lars John.  “A Note on Longitudinally Matching Current 
 Population Survey (CPS) Respondents.”  Technical Working Paper, November 1999 
 (available from http://www.nber.org/papers/T0247) 
 
Miles, Thomas J.  “Common Law Exceptions to Employment at Will and U.S. Labor Markets.”  
 Journal of Law, Economics, and Organization, 16(1):  74-101(2000). 
 
Morriss, Andrew P.  “Developing a Framework for Empirical Research on the Common  Law:  
 General Principles and Case Studies of the Decline of Employment-At-Will.”  Case
 Western Reserve Law Review, 75:  999-1148(1995). 
 
Mortensen, Dale T.  “Job Search and Labor Market Analysis.”  In Orley Ashenfelter and Richard 
 Layard, eds., Handbook of Labor Economics, Vol. 2, New York:  North Holland, 1986. 
 
 
 



 24

Figure 1:  Constructing the Duration of Unemployment 

 
 Unemployed on date of survey Employed on date of  survey 

Unemployed during 
previous year 

If current spell<10, use previous 
year’s spell 

If current spell≥10, use current 
year’s spell 

Use previous year’s spell if 
previous year’s unemployment 

occurred all in one stretch 

Employed all of 
previous year Use current year’s spell Not in sample 

 

This figure summarizes the construction of our measure of unemployment spell duration.  The 
measure used depends upon the respondent’s answer to questions about unemployment on the 
date of the survey and unemployment during the year preceding the year of the survey.  The cells 
in the figure represent the possible combinations of answers to these questions, along with how 
we measured unemployment duration under each scenario. 
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Table 1.  Summary statistics 
 

Panel A.  Entire sample without right-censored and top-coded durations 
 

Variable Mean Standard Deviation 
  Unemployment Duration 14.5563 12.0068 
Wrongful Discharge Variables   
  Public Policy .6371 .4808 
  Implied Contract .6246 .4842 
  Good Faith .1798 .3840 
Individual Characteristics   
  Children Under 6 yrs .2677 .5937 
  Age 32.7401 12.3463 
  Income excluding wages (thousand $) 4.0837 8.4819 
  Family Income (thousand $) 30.1856 28.2933 
  Number of family members 3.0743 1.5758 
  Married .4719 .4992 
  Female .4780 .4995 
  Black .1132 .3169 
  Hispanic .1306 .3370 
  House Owner .5663 .4955 
  Receiving Welfare .1582 .3649 
  Education years 12.2909 2.5498 
  State GSP Per Capita (thousand $) 10.8520 7.4535 
  State unemployment rate 6.6391 2.1394 
  MSA status .7235 .4472 
 
This sample contains all completed spells and excludes spells ongoing on the survey date and 
spells that are top-coded at “99.”  The number of observations is 117,004.  The sample presented 
is identical to the one used to generate the results in Table 2.  All dollar values are in 1982-84 
dollars. 
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Panel B.  Sample of matched observations 
 

Variable Mean Standard Deviation 
  Unemployment Duration 22.1824 19.6759 
Wrongful Discharge Variables   
  Public Policy .6336 .4818 
  Implied Contract .6051 .4888 
  Good Faith .1526 .3596 
Individual Characteristics   
  Children Under 6 yrs .2614 .5955 
  Age 33.7617 12.5574 
  Income excluding wages (thousand $) 4.1621 8.4080 
  Family Income (thousand $) 29.7861 25.8397 
  Number of family members 3.2719 1.5134 
  Married .5214 .4995 
  Female .4089 .4916 
  Black .1238 .3294 
  Hispanic .0671 .2502 
  House Owner .6912 .4619 
  Receiving Welfare .1738 .3789 
  Education years 12.0480 2.4124 
  State GSP (thousand $) 9.1369 7.7266 
  State unemployment rate 7.0576 2.3042 
  MSA status .6346 .4815 
 
This sample contains completed spells that occurred during the individual’s first year in the CPS 
for those individuals whose responses could be matched across both years of the survey.  The 
number of observations is 13,791.  The sample presented is identical to the one used to generate 
the results in Table 5.  All dollar values are in 1982-84 dollars. 
 
 
 



 27

Table 2:  Estimation without right-censored and top-coded durations 

Wrongful Discharge Variables (1) (2) (3) (4) (5) (6) 
Public policy .9618 

-.0389 
(.001) 

.9585 
-.0424 
(.000) 

    

Implied contract .9866 
-.0135 
(.243) 

 
.9805 
-.0197 
(.083) 

   

Good faith .9663 
-.0343 
(.098) 

  
.9613 
-.0395 
(.056) 

  

Any of the three 
    

.9522 
-.0490 
(.000) 

 

Sum of three 
     

.9729 
-.0275 
(.000) 

 
The values reported in each cell are the hazard ratio, coefficient estimate, and p-value, 
respectively.  The number of observations is 117,004.  This sample contains all completed spells 
and excludes spells ongoing on the survey date and spells that are top-coded at “99.”  Each 
estimation includes the wrongful discharge variable(s) reported, as well as all explanatory 
variables listed in Table 6 and fixed effects for state, year, and industry. 
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Table 3:  Estimation including right-censored durations 

Wrongful Discharge Variables (1) (2) (3) (4) (5) (6) 
Public policy .8959 

-.1098 
(.000) 

.8843 
-.1229 
(.000) 

    

Implied contract .9413 
-.0605 
(.000) 

 .9233 
-.0798 
(.000) 

   

Good faith .9412 
-.0606 
(.004) 

  .9234 
-.0797 
(.000) 

  

Any of the three     .8812 
-.1264 
(.000) 

 

Sum of three      .9209 
-.0824 
(.000) 

 
The values reported in each cell are the hazard ratio, coefficient estimate, and p-value, 
respectively.  The number of observations is 190,020.  This sample contains all completed spells 
and all spells ongoing on the survey date, but it excludes spells that are top-coded at “99.”  Each 
estimation includes the wrongful discharge variable(s) reported, as well as all explanatory 
variables listed in Table 6 and fixed effects for state, year, and industry. 
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Table 4:  Estimation including right-censored and top-coded durations 

Wrongful Discharge Variables (1) (2) (3) (4) (5) (6) 
Public policy law .8972 

-.1085 
(.000) 

.8853 
-.1218 
(.000) 

    

Implied contract law .9406 
-.0612 
(.000) 

 .9228 
-.0803 
(.000) 

   

Good faith law .9405 
-.0613 
(.004) 

  .9229 
-.0802 
(.000) 

  

Any of the three     .8818 
-.1258 
(.000) 

 

Sum of three      .9211 
-.0822 
(.000) 

 
The values reported in each cell are the hazard ratio, coefficient estimate, and p-value, 
respectively.  The number of observations is 191,759.  This sample contains all completed spells, 
all spells ongoing on the survey date, and all spells that are top-coded at “99.”  Each estimation 
includes the wrongful discharge variable(s) reported, as well as all explanatory variables listed in 
Table 6 and fixed effects for state, year, and industry. 
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Table 5:  Estimation with matched observations excluding top-coded durations 

Wrongful Discharge Variables (1) (2) (3) (4) (5) (6) 
Public policy law .9982 

-.0017 
(.959) 

.9876 
-.0125 
(.704) 

    

Implied contract law .9386 
-.0633 
(.049) 

 .9384 
-.0636 
(.045) 

   

Good faith law .9798 
-.0204 
(.724) 

  .9796 
-.0206 
(.720) 

  

Any of the three     .9227 
-.0804 
(.020) 

 

Sum of three      .9695 
-.0309 
(.114) 

 
The values reported in each cell are the hazard ratio, coefficient, and p-value, respectively.  The 
number of observations is 13,791.  This sample contains completed spells that occurred during 
the individual’s first year in the CPS for those individuals whose responses could be matched 
across both years of the survey.  Each estimation includes the wrongful discharge variable(s) 
reported, as well as all explanatory variables listed in Table 6 and fixed effects for state, year, 
and industry. 
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Table 6:  Typical estimation for the unmatched observations 

Variable Hazard Ratio Coefficient 
Estimate 

Standard  
Error p-value 

Wrongful Discharge Variables     
  Public Policy .9618 -.0389 .0110 0.001 
  Implied Contract .9866 -.0134 .0113 0.243 
  Good Faith .9663 -.0342 .0199 0.098 
Individual Characteristics     
  Children Under 6 yrs 1.0024 .0023 .0056 0.669 
  Age .9926 -.0074 .0002 0.000 
  Income excluding wages .9902 -.0098 .0004 0.000 
  Family Income 1.0041 .0041 .0001 0.000 
  Number of family members .9750 -.0252 .0022 0.000 
  Married 1.0299 .0295 .0073 0.000 
  Female 1.0732 .0706 .0069 0.000 
  Black .7850 -.2420 .0079 0.000 
  Hispanic .8918 -.1144 .0090 0.000 
  House Owner .9859 -.0141 .0064 0.032 
  Receiving Welfare .8858 -.1212 .0078 0.000 
  Education years 1.0176 .0174 .0013 0.000 
  State GSP 1.0021 .0021 .0005 0.000 
  State unemployment rate .95882 -.0420 .0027 0.000 
  MSA status 1.0599 .0581 .0082 0.000 
 
This table presents the complete results of the estimation reported in column (1) of Table 2.  
State, year, and industry dummy variables are included.  The total number of observations is 
117,004.  The likelihood ratio is 7815.64.   
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Table 7:  Testing for Insider-Outsider Effects 

Panel A.  Unmatched observations excluding censored and top-coded durations 
 

Variable Hazard Ratio Coefficient 
Estimate P-value 

Public policy*Hispanic 1.0324 .0319 0.110 
Public policy*Education .9935 -.0065 0.010 
Implied contract*Age squared .1000 -.00001 0.097 
Good faith*Income 1.0028 .0028 0.004 
Good faith*Education .9947 -.0053 0.069 

 
Each row represents a different estimation.  The numbers reported pertain only to the interaction 
variable identified and only interactions that are or approach traditional levels of significance are 
reported.  Each row’s regression includes the policy variable named (and no other), the variables 
listed in Table 6, and fixed effects for state, year, and industry. 
 

Panel B.  Matched observations excluding top-coded durations 
 

Interaction Variable Hazard Ratio Coefficient 
Estimate  p-value 

Implied Contract *Age .9974 -.0026 0.094 
Implied Contract*Age squared .1000 -.00004 0.056 
Implied Contract*Female .9236 -.0795 0.034 
Implied Contract*Black .9137 -.0903 0.101 
Implied Contract*”Other” Race 1.2199 .1987 0.089 

 
Each row represents a different estimation.  The numbers reported pertain only to the interaction 
variable identified and only interactions that are or approach traditional levels of significance are 
reported.  Each row’s regression includes the policy variable named (and no other), the variables 
listed in Table 6, and fixed effects for state, year, and industry. 

 


