
 

 

 

 

 

 

 

 

ABSTRACT 

 

Newgenics: The Principle of Procreative Beneficence and the Revival of 

Heredity-Conditional Fundamental Rights Analysis 

 

J. Arthur Adams 

 

Director: Francis J. Beckwith, Ph.D. 

 

 
The word “eugenics” has been revived in the language of contemporary bioethics with the advent 

of novel reproductive technologies.  The eugenic selection of embryos ex utero has been made 

possible by the artificial reproductive processes of in vitro fertilization (IVF) and pre-implantation 

genetic diagnosis (PGD).  This thesis examines the aims, means, and ends of pre-implantation 

embryonic interventions through the lens of historical eugenics.  Professor Julian Savulescu’s 

principle of procreative beneficence (PPB) is juxtaposed with the political and jurisprudential 

defenses for eugenic interventions advanced in the interwar period in the United Kingdom and the 

United States.  It is submitted that contemporary advocates for eugenic embryonic intervention rely 

upon philosophical assumptions analogous to those of the historical eugenics movement.  It is 

demonstrated that both require the rejection of a theory of individual rights based on human agency, 

advocating instead for a distributive model of individual rights regulated by the subjective 

evaluation of inherent genetic worth.   
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“The time of the Elves is over, but our time is at hand: the world of Men, which we must 

rule.  But we must have power to order all things as we will, for that good which only the 

Wise can see.  And listen, Gandalf, my old friend and helper.  [I]f you will join with me… 

Knowledge, Rule, Order; all the things that we have so far striven in vain to accomplish, 

hindered rather than helped by our weak or idle friends.  There need not be, there would 

not be, any real change in our designs, only in our means.” 

 

 
─ J. R. R. Tolkien 

 

The Fellowship of the Ring (1954)
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I. 

 

Introduction 

 

 

i. The Present State of Reproductive Bioethics 

On November 26, 2018 at the Second International Summit on Human Genome 

Editing at the University of Hong Kong, Dr. Jiankui He announced the successful delivery 

of the first genetically modified human.  The twins Lulu and Nana were conceived from 

embryos modified by Dr. He using the pioneering CRISPR-Cas91 system, a tool that can 

target specific areas of genetic code and modify DNA at precise locations.  As one 

commentator colorfully described, it “acts like a pair of molecular scissors.”2  By replacing 

only a single gene in their sequence with a mutant variety, Dr. He sought to render Lulu 

and Nana HIV-resistant, demonstrating the powerful potential for preimplantation 

embryonic modification as applied to medicine.3   

But the scientific community has yet to conclude whether modification of the gene 

in question, CCR5, may carry effects beyond HIV resistance.  For instance, one June 2019 

study, later retracted, found that the presence of disabled copies of the CCR5 gene shortens 

life expectancy by 21 percent, compared to individuals who carry the active version.4  

 
1 Clustered Regularly Interspaced Short Palindromic Repeats.  See generally Zhang, Feng. “Questions and 

Answers About CRISPR.” Broad Institute, 2020. < https://www.broadinstitute.org/what-broad/areas-

focus/project-spotlight/questions-and-answers-about-crispr> 

 
2 Vidyasagar, Aparna. “What is CRISPR?” Live Science, April 21, 2018 < 

https://www.livescience.com/58790-crispr-explained.html> 

 
3 For a detailed account of the role of the CCR5 gene in HIV resistance, see Lopalco, Lucia. “CCR5: From 

Natural Resistance to a New Anti-HIV Strategy.” Viruses vol. 2,2 (2010): pp. 574-600.  
4 Wei, Xinzhu and Rasmus Nielsen.“CCR5-∆32 is deleterious in the homozygous state in humans. Natural 

Medicine 25, pp. 909–910 (2019). 
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Other studies have suggested that the mutated form of the gene present in Lulu and Nana 

can render individuals more susceptible to infection from influenza or West Nile virus.5  

The effects of Dr. He’s alteration may not materialize in Lulu and Nana until well into their 

adult lives.  The twins have inadvertently become the first live case-study for human 

genome editing.   

Conflicting predictions and uncertainty as to the potential consequences of this 

single-gene edit earned Dr. He visceral backlash from the medical community.  The World 

Health Organization issued a statement in July of 2019 calling for an immediate halt to the 

implantation of all gene-edited human embryos.  The WHO further called on all regulatory 

and ethical authorities to “refrain from issuing approvals concerning requests for clinical 

applications for work that involves human germline genome editing.”6  In more pointed 

criticism, Marcy Darnovsky, the Executive Director of the Center for Genetics and Society, 

remarked: 

“Throwing open the door to a society of genetic haves and have-nots 

undermines our chances for a fair and just future.  In a time of resurgent 

racism and socio-economic disparity, the last thing we need is for some 

people and groups to consider themselves biologically superior to others.”7   

 

On a procedural basis, the medical community has rightly blown the whistle on an act of 

unsolicited malpractice by Dr. He and his team of researchers.  Even a narrow investigation 

 
5 Falcon, A. et al. “CCR5 Deficiency Predisposes to Fatal Outcome in Influenza Virus Infection.” Journal 

of General Virology 96, pp. 2074–2078 (2015);  Glass, W. G. et al. “CCR5 Deficiency Increases Risk of 

Symptomatic West Nile Virus Infection.” Journal of Experimental Medicine 203, pp. 35-40 (2006). 

 
6 World Health Organization. “Statement on governance and oversight of human genome editing.” (Jul. 26, 

2019). 

 
7 Darnovsky, Marcy quoted in Center for Genetics and Society. “Claim of Genetically Modified Babies: If 

True, a Grave Abuse of Human Rights.” Press Statement (Nov. 26, 2018). 
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into Dr. He’s case reveals a record replete with misrepresentations to patients, records 

falsifications, and neglect for basic medical standards of informed consent.   

For bioethics, Dr. He’s case raises new interdisciplinary challenges at the 

intersection of reproductive ethics and public policy.  In the waning days of 2019, Dr. He 

was sentenced to three years in Chinese prison and fined ¥3 million (£330,000) for his 

actions.  While the People’s Court of Shenzhen cited “national regulations in scientific 

research and medical treatment,” Dr. He’s criminal liability was not contingent upon the 

act of embryo modification.8  By the estimation of the Court of Shenzhen, Dr. He had in 

fact “crossed the bottom line of ethics in scientific research,” but his line-crossing did 

constitute criminal conduct per se.  Rather, Dr. He was convicted under Article 336 of the 

Criminal Law of the People’s Republic of China, which sets forth a definition of illegal 

medical practice, referring to any action taken by a person who has not obtained a medical 

license but nonetheless engages in medical activity without proper authorization.9  It was 

on this fact alone that the Court in Shenzhen rested its case.  Dr. He, a Ph.D. from Rice 

University, did not have a license to practice medicine in China.  Because Dr. He and his 

associates had conducted a clinical trial in a Chinese province, constituting a “medical 

activity,” he was subject to a minimum three-year sentence required by law.   

As ethicists and legal scholars continue meting out how to appropriately define the 

moral limits of embryonic interventions and human genome editing, legislators like the 

National People’s Congress in China are now faced with the challenge of crafting public 

 
8 Peoples’s Court of Shenzhen, quoted in Hitchcock, Julian “Beware of Cheap Imitations: Justice and He 

Jiankui.” BioNews 1030 (Jan. 13, 2020);  See also Xinhua (state-run press of PRC) “China Focus: Three 

Jailed in China's ‘Gene-Edited Babies’ Trial.” (Dec. 30 2019) < http://www.xinhuanet.com/english/2019-

12/30/c_138667350.htm> 

 
9 Congressional-Executive Commission on China, “Criminal Law of the People's Republic of China” Ch. 

VI Sec 5 Art. 336 <cecc.gov> 
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policy to govern the medical application of these reproductive technologies.10  Determining 

the role of public policy in governing such conduct now falls to legislators, and to the 

reproductive ethics that will inform their decisions.  The United States and the United 

Kingdom are at the forefront of genetic research, but like China prior to the case of Dr. He, 

sit legislatively dormant when it comes to a comprehensive criminal code governing 

controversial actions like embryonic modification and the eugenic selection of embryos.  

Dr. He’s case raises a red flag for democratic societies to engage in thoughtful discourse 

as to the moral permissibility of all eugenic prenatal modifications and human genome 

editing generally.  Bioethicists are uniquely situated to impact public policy outcomes 

through scholarship, institutional advocacy, and providing expert testimony to legislators.  

The field has never before been presented with such a lofty responsibility as shepherding 

in the genetic destiny of mankind.   

The contemporary trend in reproductive bioethics is a tendency toward theoretical 

discussion regarding the application of hypothetical technologies.  For instance, at least 43 

articles have been published in journals of medical ethics since 2015 alone on in vitro 

gametogenesis (IVG), a reproductive technology performed in mice that allows for the 

synthesis of reproductively viable gametes from non-sex cells.  IVG technology enables 

select stem cells to develop into gametes of either sex with no regard for the number or 

gender of the donor(s), meaning new life could be theoretically conceived ex utero using a 

DNA combination from two same-sex individuals, or from any number of individuals of 

any sex.  As a result of these implications, almost all IVG-related literature is concerned 

 
10 See Lei, Ruipeng and Renzong Qiu. “Chinese Bioethicists: He Jiankui’s Crime is More than Illegal 

Medical Practice.” The Hastings Center. (4 Jan. 2020). < https://www.thehastingscenter.org/chinese-

bioethicists-he-jiankuis-crime-is-more-than-illegal-medical-practice/> 
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with the technology’s social consequences, notwithstanding the fact that it has not yet been 

successfully performed in human beings.  Bioethical debate over theoretical concepts like 

“multiplex parenting” in humans may raise interesting sociological questions, but these 

questions are strictly academic.  Belaboring the potential outcomes of hypothetical 

reproductive technologies dissuades philosophers from engaging in well-needed discourse 

pertaining to the numerous issues arising out of extant technologies.   

To the contrary, a number of questions arising out of reproductive technologies 

raise unsolved issues of profound moral consequence already before us.  The case of 

Jiankui He represents an urgent call to action for bioethics and the public political forum 

to offer practical solutions to these questions.  Dr. He’s conviction can be viewed as no 

more than a preliminary injunction on embryonic modification in China – a message to the 

world that if left unregulated, more cases of unsolicited pre-implantation embryonic 

intervention may (and notwithstanding regulation, inevitably will) arise.  The court in 

Shenzhen rested its judgment on a procedural point, only issuing an admonition in dicta as 

to the moral permissibility of the Defendant’s act.  The response of democratic societies to 

cases like that of Dr. He will pave the future for reproductive ethics.  This project seeks to 

offer a small contribution to that more pertinent debate.  It is submitted that responsible 

bioethicists ought to fall in line with the World Health Organization and the Court of 

Shenzhen, recommending that legislatures issue a preliminary injunction on experimental 

practices of preimplantation embryonic intervention.  The perspective of bioethicists who 

argue otherwise will be evaluated at length below.   
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i. Statement of Purpose 

The word “eugenics” largely fell from the public eye in the United States and 

United Kingdom in the latter half of the twentieth century.  It has only been in the last few 

decades that genetic research has revived it in the vocabulary of philosophers and ethicists.  

The advent of in vitro fertilization (IVF) and pre-implantation genetic diagnosis (PGD) has 

produced a reality where non-disease traits can be selected prior to the implantation of 

human embryos in the uterus of the mother.  Following in the wake of this scientific 

advancement are several bioethicists at the Uehiro Centre for Practical Ethics at the 

University of Oxford who seek to identify the theoretical grounds upon which we should 

advance this science and define its limits.  The theory of so-called procreative beneficence 

advances a moral imperative for the eugenic selection of human embryos and claims to 

promote the best life for unborn individuals through the use of pre-implantation genetic 

technologies.11  The advocates of this new approach to eugenic selection have not yet 

offered a comprehensive defense for their principles on grounds that it is distinguishable 

from historical manifestations of eugenic philosophy.  This project aims to juxtapose the 

legacy of interwar eugenics with contemporary bioethical theories that have responded to 

new questions raised by the advent of twenty-first century reproductive technologies 

including human genome editing and eugenic embryo selection.   

 
11 See Savulescu, Julian. “Procreative Beneficence: Why We Should Select the Best Children.” Bioethics 

(2001) Oct;15(5-6): pp. 413-26;  Savulescu, Julian, and Guy Kahane. “The Moral Obligation to Create 

Children with the Best Chance of the Best Life.” Bioethics 23.5 (2009): pp. 274-90;  Savulescu, Julian. 

“Procreative Beneficence: Reasons to not have Disabled Children.” in The Sorting Society: The Ethics of 

Genetic Screening and Therapy ed. Loane Skene and Janna Thompson. Cambridge: Cambridge University 

Press (2008);  Savulescu, Julian, Melanie Hemsley, Ainsley Newson, and Bennett Foddy. “Behavioural 

Genetics: Why Eugenic Selection is Preferable to Enhancement.” Journal of Applied Philosophy 23 (2006): 

pp. 157 – 171. 
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The historical eugenics movement began in the United Kingdom and reached its 

height in the interwar period.  The moral imperative for eugenic selection of human 

embryos can be analogized to the moral and legal imperatives advanced in support of 

eugenic interventions in the United Kingdom and the United States across that period.  The 

comparison is especially germane given that the coercive enforcement of eugenic 

philosophy culminated in some of history’s most grotesque abrogations of civil liberty and 

human rights.  An historical survey of pro-eugenic reasoning in the interwar period will 

serve to identify a theory of fundamental rights underlying its application.  Due to their 

common origins, underlying principles of eugenic philosophy can be derived from a 

comparative historical analysis of the eugenics movement in these two countries.  

Conclusions drawn from this analysis may then be brought to bear on contemporary 

questions of reproductive bioethics outlined above.  A presentation of the philosophical 

and jurisprudential defenses for historical eugenics will shed much-needed light on novel 

approaches to eugenic selection like the theory of procreative beneficence.  Parallels in 

their aims, means, and ends will emerge organically to the reader.   

The following section presents a trans-Atlantic intellectual history of the eugenics 

movement.  Arguments advanced in support of eugenics in the United States mirrored those 

advanced within the eugenics movement in Britain, due in part to direct contact and 

correspondence between British eugenicists and their American counterparts, and in part 

to the independent but analogous reasoning of the American jurist who imported eugenic 

principles into Supreme Court caselaw.  What emerged as a policy debate in the United 

Kingdom would ultimately become a jurisprudential question in the landscape of American 

Constitutional law.  In both instances, the underlying philosophy was the same.  Ideals of 



8 

 

nationalism, self-preservation, and social goods motivated the imposition of restrictive 

measures on reproduction to the benefit of the politically and academically advantaged and 

to the detriment of society’s most vulnerable.  The import of a concept of hereditary worth 

into social policy exacerbated the unequal distribution of rights across the English-speaking 

world, subjecting tens of thousands of individuals deemed ‘unfit’ to the state-imposed 

sanctioning of reproductive rights.   

The presence of household names among those responsible for advancing the 

historical eugenics movement, when contrasted with its most extreme ends of state-

imposed sterilization and euthanasia by international social hygiene programs, serves as a 

powerful admonition to philosophers engaging in contemporary bioethical debates over 

emerging reproductive technologies.  The cautionary lens of historical eugenics implores 

sobriety, humility, and a deference to restraint when approaching the novel tools that enable 

revived attempts at the self-direction of human evolution.  
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II. 

 

The Taxonomy of Interwar Eugenics 

 

 

i. Eugenics and Politics in Inter-War Britain 

The birth of the Eugenics movement in the United Kingdom was the natural 

continuation of Charles Darwin’s theory of speciation by means of natural selection, or the 

Preservation of Favoured Races in the Struggle for Life.  In retrospect, Darwin’s 

concluding remarks of The Origin of Species preside forebodingly over the work in stating 

“[l]ight will be thrown on the origin of man and his history.”1  The torchbearers of the 

eugenics movement in the late nineteenth and early twentieth centuries looked to Darwin’s 

pioneering insights into heredity and the inheritance of advantageous traits, seeking to 

apply them not to the various species of animals but to the races of men.  Julian Huxley, 

F.R.S., a Vice President of the United Kingdom’s Eugenics Education Society from the 

1930’s, credits Darwin as the jumping-off point: “…owing to Darwin, our entire picture of 

man and of his place and role in nature has been transformed.”2  No longer was man to be 

thought of as distinct from nature – he was just as much a subject to its causal processes as 

anything else, including heredity.  He was a slave to the blind processes of natural selection, 

but he was also rational – and far from blind.  With a new understanding of the laws of 

heredity, the science of Eugenics sought to take hold of the mechanisms of natural 

 
1 Darwin, Charles at p. 488 “On the Origin of Species by means of Natural Selection, or The Preservation 

of Favoured Races in the Struggle for Life.” London: Murray. [1st ed.] 1859. 

 
2 See Introduction by Sir Julian Huxley at p. 15 in Darwin, Charles. “The Origin of Species by Means of 

Natural Selection: Or, The Preservation of Favoured Races in the Struggle for Life” (1958). 
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selection.  Genetic inheritance would no longer be guided by nature, subject to random 

chance and uncertain fate, but by reason, purposeful and clairvoyant in its ends: the 

deliberate improvement of man’s genetic stock.  What would become known as National 

Eugenics on both sides of the Atlantic in the early twentieth century was defined, first in 

Britain, as “the study of agencies under social control that may improve or impair the racial 

qualities of future generations either physically or mentally.”3 

The Eugenics Education Society (f. 1907) advocated for the application of a 

doctrine of eugenics to be expressed in public policy in Britain.  The Eugenics Education 

Society (“EES”) introduced its quarterly journal The Eugenics Review in London in 1909, 

and it would publish uninterruptedly every quarter from then until 1968, with only one 

disruption in the first quarter of 1944 at the height of the Second World War.  In its 

inaugural issue, Honorary President Francis Galton, F.R.S., detailed the scope and aim of 

the Society’s mission: “It will be the aim of the Managers of the Review to invite the co-

operation of independent observers, and to demonstrate the bearing of Eugenics on 

legislation and practical conduct.”4  Galton, half-cousin to Charles Darwin and father of 

the term Eugenics, would be knighted by King Edward VII only five months following the 

initial publication of the Review, adding to the host of honors he had accumulated over a 

lifetime of scholarship in anthropology and heredity, including two honorary Oxbridge 

doctorates.   

 
3 Galton, Francis at p. 321 “Memories of My Life” London: Methuen, 1908 (quoting Minutes of the 

University of London, The Eugenics Laboratory of the University of London at University College, 

Sociological Papers 1904-5);  For the United States see De C. Ward, Robert. “National Eugenics in 

Relation to Immigration.” The North American Review, vol. 192, no. 656, 1910, pp. 56–67. 

 
4 Galton, Francis “Foreword” in Eugen Rev. 1909 Apr; 1(1): pp. 1–2. 
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 The foundation of The Eugenics Review in 1909 represented a critical mass in the 

reach and influence of the EES in the United Kingdom.  Before its publication, Galton’s 

new science of Eugenics as an organic protraction of Darwinism had only begun to cast its 

influence across the academy and the Church of England.  Galton’s lectures, most of which 

were delivered toward the end of his life, nonetheless reached a broad academic audience 

from the Royal Anthropological Institute (1901) to the London School of Economics 

(1904) and the University of London (1904-5).  The Review’s launch was made possible 

by a meeting of minds across the British Academy from London, Oxford, Cambridge, 

Edinburgh, and beyond.5  Clergymen were no strangers to the cause.6  Then-Lady 

Margaret's Professor of Divinity at Cambridge, William Ralph Inge, was among the 

seminal contributors to The Eugenics Review, writing as an advocate for the desirable 

moral outcomes that lay at the end of Eugenics’ pursuit of racial purity.  Inge would go on 

to serve as Dean of St. Paul’s Cathedral for over two decades and write prolifically as an 

advocate for the Society’s mission.7  Other churchmen also found a platform in the EES 

following the institution of the Review, including the Rev. Canon Peile, Vicar of All Saints’ 

Church in Ennismore Gardens, Knightsbridge, who delivered a lecture on “Eugenics and 

 
5 G. R. Searle has compiled a shortlist of ‘Prominent Eugenists’ in the British Academy at the time of the 

founding of the EES. See “Appendix: Biographical Details Concerning Certain Prominent Eugenists” at pp. 

116-118 in Searle, G. R. “Eugenics and Politics in Britain, 1900-1914,” Leyden: Noordhoff International 

Publishing (1976).  Searle’s list is far from exhaustive.   

 
6 See Baker, Graham J. “Christianity and Eugenics: The Place of Religion in the British Eugenics 

Education Society and the American Eugenics Society, c.1907-1940” Social History of Medicine: The 

Journal of the Society for the Social History of Medicine ol. 27,2 (2014): pp. 281-302. 

 
7 See Inge, W. R. “Some Moral Aspects of Eugencs” in Eugen Rev. 1909 Apr; 1(1): pp. 26–36;  Inge, W. 

R. “Outspoken Essays” London: Longmans Green, 1919;  Inge, W. R. “Eugenics and Religion” in Eugen 

Rev. 1921 Jan 12(4): pp. 257–265;  Inge, W. R. “Christian Ethics and Modern Problems” London: Hodder 

and Stoughton, 1930;  Inge, W. R. “Outspoken Essays: Second Series” London: Longmans Green, 1933; 

etc.   
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the Churches” in June of 1910 at Westminster.8  The increase in clergy within the 

membership of the EES in its fledgling years evinces the strong cases that have already 

been made for the undue neglect that many histories of the Eugenics movement have 

afforded to the role of religious leaders.9  Eugenics proved at once adaptable to the 

academic and to the religious.  Through the EES it would now seek an audience in the 

political.   

The project of Eugenics as it would be undertaken in Britain and beyond (historical 

eugenics) was divisible into two main approaches.  If the next generation were to be 

endowed with greater physical or mental traits through selective breeding, this end could 

be met by controlling reproductive outcomes on two fronts.  On one side of the equation, 

undesirables could be discouraged or prohibited from reproducing, and measures including 

birth control, sterilization, abortion, anti-miscegenation legislation, and quarantining of the 

‘unfit’ from the rest of society could ensure their non-reproduction.  These approaches 

within the category of negative eugenics would be aimed at decreasing the population of 

individuals who expressed undesirable, or dysgenic traits.  On the other end, positive 

approaches could work to increase the population of individuals who expressed eugenic 

traits.  The process of determining which individuals should be incentivized to reproduce 

became a sociological and mathematical inquiry, or “mathematico-statistical,” and the EES 

at one point attempted to express the endeavor in mathematical terms: IQ + Effort = Merit, 

 
8 See “Programme of Meetings for April, May, and June” in Eugen Rev. 1909 Apr 1(1): p. 64.   

 
9 Graham J. Baker makes this case in the context of the Eugenics Movement in the United States, and has 

also compiled a list of Christian ministers added to the membership of the EES from 1907 to 1926.  See 

Baker, Graham J. “Eugenics and Christian Mission. Charitable Welfare in Transition: London And New 

York, c. 1865–1940.” Oxford DPhil thesis, 2011;  For the role of religious leaders in America, See also 

Rosen, Christine. “Preaching Eugenics: Religious Leaders and the American Eugenics Movement.” 

Oxford: Oxford University Press, 2004. 
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where more meritorious individuals ought to be encouraged to reproduce over less 

meritorious individuals.10  Prominent EES member Caleb W. Saleeby was the first to 

explicitly outline the distinction between positive and negative approaches to eugenics, and 

the distinction would become central to the lexicon of the Eugenics movement on both 

sides of the Atlantic.11  Galton himself endorsed the distinction, and was especially 

optimistic about the potential for negative eugenics:  

This is precisely the aim of Eugenics.  Its first object is to check the birth-

rate of the Unfit, instead of allowing them to come into being, though 

doomed in large numbers to perish prematurely.  The second object is the 

improvement of the race by furthering the productivity of the Fit by early 

marriages and healthful rearing of their children.12 

 

Before long, implementing negative eugenic practices in the policy setting became the 

leading thrust of the EES.  The expression of negative eugenic principles in legislation in 

the United Kingdom would be the product of a pointed and extensive lobbying effort in 

Parliament by EES members and affiliates.   

Existing legislation prior to the EES’ lobbying had targeted the problem of mental 

deficiency or “feeble-mindedness” exclusively.  The Royal Commission into the Care and 

 
10 Galton, Francis “Foreword” in Eugen Rev. 1909 Apr; 1(1): p. 2. 

 
11 Saleeby, C. W. at p. 172 “Parenthood & Race Culture: An Outline of Eugenics” London: Cassell and 

Company, Ltd. (1909).  Alison Bashford and Philippa Levine mistakenly credit Galton himself as the 

originator of the distinction in their introduction to “The Oxford Handbook of the History of Eugenics” 

New York; Oxford: Oxford University Press, 2010.  Their misstep is part of a greater misconception that 

Galton played a direct role in the furthering of Eugenic philosophy following the formation of the EES.  

Actually, Galton was not involved in the organization of the EES at all and admits how his advanced age at 

the time of the EES’ founding rendered him unable to contribute anything beyond what ‘small powers’ he 

had left to aid in its work.  While revered by prominent Eugenicists, especially C. W. Saleeby and Major 

Leonard Darwin, and while recognized as the first Honorary President of the Society, Galton was more a 

figurehead of the Society than a key player, serving only as an informal adviser to the President in his last 

few years of life.  See Galton, Francis at p. 321 “Memories of My Life” London: Methuen, 1908.  See also 

dedication to Galton in Saleeby, supra at p. v “Dedicated to Francis Galton, the august master of all 

eugenists.”   

 
12 Galton, Francis at p. 323 “Memories of My Life” London: Methuen, 1908. 
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Control of the Feeble-Minded had been set up in 1904 under the recommendations of 

would-be EES members to propose legislation intended to segregate and institutionalize 

‘feeble-minded’ persons.  Due in large part to the influence of prominent EES members, 

Parliament would now reform existing mental deficiency legislation to include the new 

category of ‘moral defectives.’  Society members including W. R. Inge and C. S. Loch 

(Loch also being on the Royal Commission) met with the Home Secretary Herbert 

Gladstone in 1909 to promote legislation in response to the Commission’s Annual Report.13  

Following the launch of The Eugenics Review, the EES also earned the attention of policy-

makers including Home Secretary Winston Churchill, who, after corresponding with EES 

President Montague Crackanthorpe14, wrote to Prime Minister Asquith, “I am convinced 

that the multiplication of the Feeble-Minded, which is proceeding now at an artificial rate, 

unchecked by any of the old restraints of nature, and actually fostered by civilised 

conditions, is a very terrible danger to the race.”15  In 1910, at least one EES paper was 

circulated to the Prime Minister’s Cabinet by Churchill himself, admonishing the danger 

presented by the propagation of inferior stock and advocating an urgent imperative “to 

protect society from the burden due to their non-productiveness.”16  The EES even drafted 

its own “Feeble-Minded Control Bill” that would become the skeleton for forthcoming 

 
13 Eugen. Rev. 1909 Oct; 1(3): p. 142. 

 
14 Aside from lobbying the Prime Minister’s Cabinet via Churchill, Montague Hughes Crackanthorpe was 

also the founding EES member who brought the Society to the attention of Francis Galton, and who 

ultimately convinced Galton to serve as Hon. President.  See “Obituary: Mr. M Crackanthorpe, K.C.” in 

Eugen Rev. 1914 Jan; 5(4): pp. 352–353. 

 
15 Oxford, Bodleian Libraries, MS. Asquith 12, fols. 224-8: Archive of Herbert Henry Asquith, 1st Earl of 

Oxford and Asquith, Letter from Winston Churchill to the Prime Minister, Dec. 1910 cited in Gilbert, 

Martin “Churchill and Eugenics” International Churchill Society available at 

<https://winstonchurchill.org/publications/finest-hour-extras/churchill-and-eugenics-1/> 

 
16 Tredgold, Alfred F. “The Feeble-Minded: A Social Danger,” 1909;  See Public Record Office Cabinet 

Papers CAB 37/108, 109/189;  See also Tredgold, Alfred F. “Textbook on Mental Deficiency” (1909). 
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reforms.  The enactment of a watered-down version, The Mental Deficiency Act of 1913 

by a 358-15 vote in Parliament, represents perhaps the first piece of legislation passed in 

Britain where eugenic outcomes for future generations were expressly considered in its 

drafting.17  The EES praised the Act as “perhaps the only piece of English social law extant, 

in which the influence of heredity has been treated as a practical factor in determining its 

provisions.”18 

The introduction of a discrete category for “moral defectives” represented a 

newfound conformity to Eugenic ideals in that it was proactive rather than reactive.  In one 

sense, prior Acts aimed at institutionalizing the mentally deficient beginning with the Idiots 

Act of 1886 could be characterized as negative eugenic Acts insofar as they 

institutionalized those individuals who had been deemed unfit for liberal participation in 

society.  Institutionalization consequently restricted reproductive freedom, and since 

almost all asylums of this sort separated the sexes, this meant the effective prohibition of 

dysgenic unions without going so far as to compel sterilization procedures.  But by the 

1913 Act, this same kind of de facto sterilization extended to individuals who were both 

classifiable as ‘defectives’ and exhibited what Parliament deemed to be immoral behaviors 

including alcoholism and entering into illegitimate pregnancy.  The provisions of the Act 

went beyond a merely reactionary quarantine of mental defectives out of fear for their 

propagation and dilution of the race.  Based largely in a faulty doctrine of strict genetic 

determinism and a ‘nature over nurture’ understanding of biology, the Act reflects how 

 
17 See Mental Deficiency Act, 1913 (3 & 4 Geo. 5, Ch. 28), repealing The Idiots Act, 1886 (49 & 50 Vic., 

Ch. 25), amending the Lunacy Acts 1845 (8 & 9 Vict., Ch. 100), 1890 (53 Vict., Ch. 5).   

 
18 The Eugenics Education Society. “Seventh Annual Report 1914-1915” London: Kingsway House, 

Kingsway, W.C.2. 
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discrete behavioral outcomes were thought to be achievable through biological means.  

With ‘moral deficiency’ on the legislative table, the 1913 Act expanded the meaning of 

undesirableness in a way that assumed a one-to-one relationship between biology and 

behavior.  As the EES understood it, the condition of inebriates was “cognate to that of the 

feeble-minded.”19  Under the Act, His Majesty’s Government could begin the selective 

separation of defectives from the reminder of society, and justification would lie not in 

mental deficiency alone but also in the moral content of behaviors.  Hereditary criminality 

and hereditary moral deficiency were legitimate threats to the social welfare, so limiting 

the reproduction of these qualities through negative eugenics was of paramount 

importance.   

The differential treatment of individuals based on the arbitrary categories of ‘moral 

defectiveness’ and ‘mental deficiency’ placed a social ethic as the object of eugenic 

legislation.  In Britain, the practice of restricting individual liberty necessary to negative 

eugenics was justifiable in terms of social and national goods.  At the heart of eugenic 

philosophy in the interwar period was the notion that collective rights or some societal 

good for future generations outweighed the rights of certain existing individuals taken 

alone, and most essentially their right to reproductive autonomy.  From the perspective of 

the men of politics and the men of science, civil rights ought to be sacrificed by those 

participants in society who disproportionately undermined the strength of the State.  Both 

in Parliament and in Eugenic circles, defenses for negative eugenic practices were largely 

based on this idea that the sacrifice of undesirables could bolster discrete benefits for the 

remainder of the population.  What Bashford and Levine call the “evaluative logic” of 

 
19 Eugen. Rev. 1909 Oct; 1(3): p. 142. 
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eugenics is on full display in the aim of the 1913 Act.20  The project of inhibiting the 

reproduction of mental and moral defectives required an evaluative judgement of human 

life, deeming some lives more or less valuable than others in relation to their compatriots, 

or even in relation to the potential individuals of future generations.  At bottom, negative 

eugenic practices were justified against less desirable individuals insofar as they provided 

some benefit to more desirable ones, notwithstanding whether those desirable individuals 

were being afflicted by the propagation of inferior stock at present or would be at some 

hypothetical future point.  For individuals who would become subject to quarantine under 

U.K. mental deficiency legislation – or later, individuals who would become subject to 

sterilization by decree of the Supreme Court of the United States – it was only by virtue of 

their comparative undesirableness – in the estimation of the legislature or the Court – that 

ample justification was present for the deprivation of their otherwise implicit liberties.   

In the United Kingdom, this same justification for the deprivation of liberty became 

much more poignant upon the outbreak of the First World War.  The Great War not only 

underscored the responsibility of parents to foster in a healthy post-war generation, but it 

was also seen by British Eugenicists as an opportunity to have a direct hand in turning the 

page of history to the dawn of a new era where humanity would be reborn from the ashes.  

When the dust had settled, the EES saw opportunity arising out of crisis: “In the immediate 

future the whole-hearted co-operation of the entire body of Members and Associates of the 

Society must be forthcoming, if our efforts are to produce any material results in the 

 
20 Bashford, Alison, and Philippa Levine at pp. 3, 9 “The Oxford Handbook of the History of Eugenics” 

New York; Oxford: Oxford University Press (2010) (“Eugenics always had an evaluative logic at its core. 

Some human life was of more value – to the state, the nation, the race, future generations – than other 

human life, and thus its advocates sought to implement these practices differentially” and “Eugenics was 

centrally an evaluative project for the classification of humans.”) 
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rebuilding of the race.”21  With rising casualties among “fit” Englishmen who had enlisted 

voluntarily, a new meaning had been given to the idea of sacrifice for the greater good in 

the context of negative eugenics.  If the most physically capable Englishmen were 

sacrificing their lives for the war effort and the good of Britain, surely those who possessed 

the least desirable physical and mental capacities could make lesser sacrifices.  The EES 

endeavored to take “wise and concerted action” to convince the public that a Eugenic future 

was synonymous with the future that patriotism required, and to ensure that Eugenics 

would take its place as the “new and enduring form of patriotism.”22  The public needed to 

understand that “the patriotism of the soldier dying for his county’s present needs must be 

supplemented by the patriotism of the civilian living for the future of his nation.”23  It 

would become characteristic of justifications for negative eugenics in the interwar period 

to couple the sacrifice of undesirables with patriotism.  This and other justifications would 

also be utilized in the United States, particularly in the context of fundamental rights 

analysis at the level of Supreme Court jurisprudence.   

 

ii. From Britain to America: Eugenics and the Supreme Court of the United States 

Inspired by the early British Eugenicists Francis Galton and Karl Pearson following 

a London meeting at the turn of the century, Harvard graduate and experimental 

evolutionary biologist Charles Davenport would spearhead the Eugenics movement in the 

United States.  Davenport set up the Eugenics Record Office at Cold Spring Harbor 

 
21 The Eugenics Education Society “Eleventh Annual Report 1918-1919” London: 11, Lincoln’s Inn Fields, 

W.C.2, Jul 1919 at p. 4. 

 
22 The Eugenics Education Society “Eighth Annual Report 1915-1916” London: Kingsway House, 

Kingsway, W.C.2, Jul 1916 at p. 4 

 
23 The Eugenics Education Society “Ninth Annual Report 1916-1917” London: Kingsway House, 

Kingsway, W.C.2, Jul 1917 at p. 4 
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Laboratory in 1910 after seeking the advice of Galton and Pearson, who were decades-long 

colleagues and to whose journal he had begun contributing as coeditor in 1901.24  As a 

Mendelian, Davenport’s publications on inheritance lent small credence to environmental 

factors.  Just as negative eugenics came to be expressed in public policy in Britain, he erred 

on the side of biological determinism.  The Eugenics Record Office (ERO) at Cold Spring 

Harbor, later funded by the Carnegie Institution of Washington, collected familial data to 

develop and study pedigrees that may inform the heredity of physical and mental traits.  

Davenport constructed medical histories and published on the heredity of alcoholism, 

criminality, and feeble-mindedness.  Despite criticism from other career geneticists, 

Davenport’s numerous pro-eugenics publications, stemming from his interactions with 

Galton and Pearson, drove the movement in the United States.  He played a pivotal role in 

founding a Committee on Eugenics within the American Breeder’s Association (f. 1906), 

the first self-proclaimed national eugenics organization in America.   

The expansion of Eugenics in America as a defensible philosophical model was 

also due in large part to the tactical propagandizing of British Eugenicists on the 

international stage.  The EES organized the First International Eugenics Congress at the 

University of London in the summer of 1912, where papers were presented to an audience 

that well exceeded the expected number of 836 registered attendees.  Over the course of 

seven days in South Kensington, Eugenicists presented papers between teas, banquets, and 

garden parties attended by what one 1912 scientific journal described as “the most 

 
24 See Pearson, Karl. Biometrika (1901) vol 1.  Davenport’s name remained on the publication through the 

release of Volume 7 in 1909.  For commentary see Aldrich, John. “Karl Pearson’s Biometrika: 1901–36” 

Biometrika, Volume 100, Issue 1, March 2013: pp. 3–15. 
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distinguished persons in English scientific, social, literary and public life.”25  Winston 

Churchill served as one of the English Vice-Presidents alongside the Chief Justice of 

Britain, Richard Webster; and Dr. Charles W. Eliot, the longest-ever serving President of 

Harvard University, was invited to serve as American Vice-President.  Ambassadors were 

in attendance from at least twelve countries including France, Germany, Greece, and 

Norway.  Representing the United States, Davenport’s American Breeders Association 

delivered a report to the Congress on what was described in the New York Times as 

instructing “the best practicable means of cutting off the defective germ plasm in the human 

population.”26  From the first International Congress on, the EES made a point to keep tabs 

on various international Eugenic organizations, especially those that Galton and Pearson’s 

influence had spurred.  For instance, the Society reported in 1916, “In America, the 

American Genetic Association [formerly the American Breeders Association] has 

developed considerably; its [Davenport’s] Eugenic Committee, which endeavors to direct 

public opinion on matters of eugenic importance and interest and works under the auspices 

of the Association, has been carrying on its propaganda very successfully…”27  Davenport 

and his colleagues at Cold Spring Harbor remained in regular correspondence with the EES 

 
25 Pearl, Raymond. “The First International Eugenics Congress.” Science 36.926 (Sept. 27, 1912): pp. 395, 

396.  The same publication identifies among the attendees “Professor Yves Delage, M. Lucien March, 

Directeur de la Statistique Generale de France, M. Paul Doumer, sometime President of the Chamber of 

Deputies, His Excellency General von Bardeleben, President of the Verein Herold of Berlin, Professor A. 

C. Haddon and Professor R. C. Punnett of Cambridge, and [EES Member] Professor F. C. S. Schiller of 

Oxford.” 

 
26 The New York Times. “First Eugenics Congress: Four Hundred Delegates in London—Americans to 

Read Papers” Thurs. Jul 25, 1912 Issue at p. 5. 

 
27 The Eugenics Education Society “Eighth Annual Report 1915-1916” London: Kingsway House, 

Kingsway, W.C.2, Jul 1916 at pp. 4-5. 
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until at least 1922, providing the EES President, Major Leonard Darwin, with regular 

updates on the ERO’s recent and forthcoming publications.28 

Over the decades following Davenport’s initial efforts, the intrigue of Eugenics 

among the American political and academic establishment was ubiquitous.  The former 

President of the United States, Theodore Roosevelt looked upon Davenport’s work at the 

ERO approvingly, writing “I agree with you if you mean, as I suppose you do, that society 

has no business to permit degenerates to reproduce their kind.”29  With Davenport’s 

cooperation, The American Social Hygiene Association was founded in 1914 and attendees 

of its first meeting included John D. Rockefeller Jr., James Bronson Reynolds, and the 

same Charles W. Eliot of Harvard.  Like the EES, the ERO endeavored to translate negative 

eugenic theory into public policy, and propagandizing was aimed at the legislature.  The 

superintendent of the ERO, Harry Laughlin, lobbied Congress on issues of immigration 

including the Johnson Act in an attempt to prohibit immigration to America by races 

deemed hereditarily inferior.  More consequently, he lobbied the various States on 

implementing what would become the end of interwar American Eugenics: the compulsory 

sterilization question.  Laughlin’s 1914 model for “Eugenical Sterilization Laws” would 

be adopted by eighteen states and by 1920, the ERO’s research led Laughlin to publish – 

 
28 Davenport sent two copies of ‘the sterilization book’ to Darwin in November 1922, almost certainly a 

reference to Harry H. Laughlin’s legislative manual on eugenic sterilization published only two years prior.  

See infra fn. 30.  The same manual was later used as a reference and model for Germany’s social hygiene 

program.  See “Charles Davenport letter to Leonard Darwin about German government interest in 

eugenics” (Nov. 11, 1922) American Philosophical Society, Dav, B:D27, Leonard Darwin No. 1.   

 
29 Theodore Roosevelt letter to Charles Davenport (Jan 3, 1913), American Philosophical Society, Dav, 

Img 1242. 
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with Davenport’s endorsement – the first comprehensive legislative manual on eugenic 

sterilization.30 

In Britain, debate surrounding mere voluntary sterilization for undesirables at the 

policy level continued well into the 1930’s.31  The same arguments for quarantining the so-

called feeble-minded were taken to bear on the sterilization question in the United States 

much sooner, largely due to the multiplicity of independent State legislatures.  Legislation 

compelling consultations with physicians to consider surgical sterilization operations for 

all institutionalized “criminals, idiots, rapists and imbeciles” had been enacted in the 

United States well before self-identifying Eugenicists had even begun to influence social 

policy in Britain.32  Indiana enacted the first state-wide sterilization Act in 1907 – the same 

year as the EES’ founding in London.  New Jersey joined the ranks of states to implement 

eugenic sterilization laws as early as 1911 when its acting governor, Woodrow Wilson, 

signed into law in “[a]n act to authorize and provide for the sterilization of feeble-minded 

(including idiots, imbeciles and morons), epileptics, rapists, certain criminals and other 

defectives”33  The acceptability of sterilization for eugenic purposes nevertheless remained 

unsettled in the United States in the decades following the passage of the Indiana Act and 

similar Acts of the various state legislatures.34  Many doctors performed sterilization 

 
30 Laughlin, Harry Hamilton. “Eugenical Sterilization in the United States.” Social Hygiene 6 (1920): pp. 

499–532. 

 
31 See Searle, G. R. “Eugenics and Politics in Britain in the 1930s.” Annals of Science 36.2 (1979): pp. 159-

69. 

 
32 Ind. Acts 1907, Ch. 215, struck down by Williams, et al. v. Smith, 190 Ind. 526 (1921). 

 
33 Senate and General Assembly of the State of New Jersey, Pamph. L. 1911, Ch. 190, p. 353, overturned 

by the New Jersey Supreme Court on grounds of Equal Protection in Smith v. Board of Examiners of 

Feeble-Minded, 85 N.J.L. 46 (1913). 

 
34 See, e.g., “Virginia Sterilization Act of 1924” (Acts of Virginia General Assembly S.B. 281, Ch. 394, pp. 

569-570) (Mar. 20, 1924), upheld by Buck v. Bell 274 U.S. 200 (1927). 
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operations under the guise of separate procedures out of uncertainty for its legality at the 

federal level.  It was not until the Supreme Court’s opinion in Buck v. Bell 274 U.S. 200 

(1927) that the judicial rubber stamp was placed on the practice of compulsory sterilization 

at the hand of state-funded institutions for deployment on those deemed unfit to freely 

participate in society or retain their reproductive autonomy.  In upholding Virginia’s 

Sterilization Act of 1924, the High Court’s decision in Buck v. Bell marked an 

unprecedented step in Eugenics’ pursuit of removing – now coercively – “defective” 

genetic stock from the civilized world.   

By the time the sterilization question had reached the United States Supreme Court, 

the Court had been wrestling for decades with the question of how to appropriately balance 

individual and collective rights in the context of Due Process jurisprudence.  See Lochner 

v. New York, 198 U.S. 45 (1905).  In stark contrast to Buck, the Court had only two years 

earlier rebuked the direct loss of personal liberty at the hands of the state, relying on an 

arbitrary “fundamental theory of liberty” to prevent state infringement on the right of the 

family to educate its own children.35  The keen observer of judicial history should perhaps 

expect that the Supreme Court only two years later, composed of the same nine justices, 

would have 1) considered bodily integrity to be a more fundamental liberty than the rights 

of parents to govern the education of their children and 2) erected a similar and consistent 

due-process obstacle in the case of Carrie Buck's fallopian tubes.  The stark dichotomy 

between these two cases makes it clear: The tragedy of Buck v. Bell lies not in the court’s 

 
35 Pierce, Governor of Oregon, et al. v. Society of the Sisters of the Holy Names of Jesus and Mary, 268 

U.S. 510, 535 (1925) (“The fundamental theory of liberty upon which all governments in this Union repose 

excludes any general power of the State to standardize its children by forcing them to accept instruction 

from public teachers only. The child is not the mere creature of the State; those who nurture him and direct 

his destiny have the right, coupled with the high duty, to recognize and prepare him for additional 

obligations.”) 
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ignorance or rejection of some principle of individual liberty or fundamental rights, but 

rather in an inconsistent and unjustified valuation of individual rights against the interests 

of society and the interests of the State.   

The theory of individual rights Buck v. Bell was fixed upon was the immediate 

import of the philosophy of fundamental rights of Justice Oliver Wendell Holmes, Jr., and 

consequently, his judicial approach to reproductive freedom as a fundamental liberty under 

the Fourteenth Amendment.  Justice Holmes was a legal pragmatist whose perception of 

the law as an exclusively social phenomenon barred any judicial interference in the free 

marketplace of ideas.  Judicial decision-making required minimal justification from 

reasonableness, let alone from some principle of objective moral fixture, when the will of 

the majority was at stake.  This became the timeless mantra of Justice Holmes’ judicial 

philosophy as expressed in his seminal work, The Common Law: “The life of the law has 

not been logic: it has been experience.”36  Justice Holmes saw the law as a mutable 

expression of the best interests of the community at a given time.  It was the role of judges 

to discern those interests and award them deference, even in cases where rational deduction 

may insist on a producing a contrary result: 

The first requirement of a sound body of law is, that it should correspond 

with the actual feelings and demands of the community, whether right or 

wrong.37 

 

The concept of fundamental rights may have been consistent with the Constitution’s 

protection of “life, liberty, [and] property,” in a case like Pierce v. Society of Sisters (see 

infra, Fn. 35) but it was never objective or defensible per se in the opinion of Justice 

 
36 Holmes Jr., O. W. “The Common Law” Boston: Little Brown and Co. (1881). 

 
37 Id. at p. 40. 
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Holmes, who, in a letter to John C. H. Wu in the summer of 1926, wrote “I don’t believe 

that it is an absolute principle or even a human ultimate that man always is an end in himself 

– that his dignity must be respected, etc… Our morality seems to me only a check on the 

ultimate domination of force…”38  Where in the past the Court had more than once erected 

a due-process barrier between socially progressive legislation and the economic rights of 

individuals, this was not the case in Buck.  Instructed by a theory of heritability that moral 

proclivities were inherited traits, Eugenics provided the evaluative framework for Justice 

Holmes to place the social welfare above a right to remain free from intrusive surgical 

operation.  And so as his biographer writes, “[o]ver against the invasion of individual 

liberty he set the decisive social value of preventing the deterioration of the race.”39   

 

iii. The Laski Connection: Eugenics and the State 

The common thread that bound justifications for negative eugenic practices in the 

United Kingdom and the United States was the analogous relationship between perceived 

hereditary worth and deservedness of civil liberties.  The evaluative judgement of 

hereditary worth that justified the application of eugenic principles in the legislative setting 

for British Eugenicists was also present in the jurisprudential setting for Justice Holmes in 

Buck v. Bell.   In the case of Carrie Buck, the Court faced a question of negative eugenics 

as to the permissibility of compulsory sterilization of a “feeble-minded” individual, and 

whether such a procedure was violative of the Fourteenth Amendment’s substantive due 

process requirements.  Rather than take a passive approach by restricting reproductive 

 
38 Holmes Jr., O. W., Letter to John C. H. Wu (Aug. 26, 1926) in Holmes, Oliver Wendell, and Max Lerner 

at p. 431 “The Mind and Faith of Justice Holmes: His Speeches, Essays, Letters, and Judicial Opinions,” 

(1943). 

 
39 Id., Lerner at p. 356. 
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autonomy in a way that was not physically intrusive (as did the British with the Mental 

Deficiency Act of 1913), and rather than allow the individual in question to voluntarily 

agree to sterilization, the Court took an active eugenic approach by compelling the 

sterilization of Carrie Buck by estimation of her hereditary inferiority.  Justice Holmes’ 

embrace of eugenic principles placed the social welfare above an individual right to bodily 

integrity or reproductive autonomy on the basis of hereditary value.  That value was 

determinable by a utilitarian balancing of interests between the individual in question and 

the interests of others who may be adversely impacted by that individual’s dysgenic defect 

or its propagation.   

Eugenics’ embrace of Mendelian biological determinism meant that this balancing 

of interests between individual and collective rights would always be tipped in favor of the 

State when it could be reasonably assumed that identifiable traits in an existing individual 

were deleterious to the social welfare.  The Virginia statute at issue in Buck espoused this 

same theory of behavioral determinism that was central to eugenic philosophy, explaining 

how “human experience has demonstrated that heredity plays an important part in the 

transmission of sanity, idiocy, imbecility, epilepsy and crime.”40  As such, various 

rehabilitation centers in the Commonwealth of Virginia had already begun 

institutionalizing “defective persons who if now discharged or paroled would likely 

become by the propagation of their kind a menace to society.”41  Since behavioral 

proclivities like criminality were thought to be unfailingly inherited by the next generation, 

even hypothetical future injuries to the collective could form a basis for the invasion of 

 
40 Virginia Sterilization Act of 1924 (Acts of Virginia General Assembly S.B. 281, Ch. 394, pp. 569-570)  

(Mar. 20, 2024).  The Virginia Act was also based on Laughlin’s model sterilization law (see infra, fn. 30). 

 
41 Id.  
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personal liberty at present.  By the estimation of Justice Holmes, the State had a primary 

role in protecting the interests of the collective from adverse outcomes caused by the 

propagation of dysgenic individuals.  It was so determined that “[Buck’s] welfare and that 

of society will be promoted by her sterilization,” and “[i]t is better for all the world if, 

instead of waiting to execute degenerate offspring for crime or to let them starve for their 

imbecility, society can prevent those who are manifestly unfit from continuing their kind.”  

Buck v. Bell 274 U.S. at 207.   

Herein Buck lied the evaluative judgment of human life that characterized interwar 

eugenics.  The adverse outcomes the Court aimed to mitigate by sacrificing the rights of 

the individual were only classifiable as adverse insofar as they were derivative from the 

present condition of hereditary worth.  In terms of Buck’s judicial philosophy, the reasons 

for state intervention in reproductive outcomes can be thought of as sufficient and 

necessary causes.  Foreseeable future injuries to society were indeed necessary conditions 

to state-imposed eugenic sterilization in Buck’s rationale, but they could not be said to 

constitute sufficient cause for intervention per se.  It would not suffice for some uncertain, 

conjectural injury to justify the deprivation of liberty – here, reproductive autonomy – that 

was otherwise constitutionally protected.  These hypothetical injuries caused by “the 

propagation of defective persons” had not yet occurred and were thus speculative harms, 

merely derivative of a set of present conditions.  It was those present conditions that must 

be thought of as the proximate cause for justifying state-imposed eugenics.  Sine qua non 

the present condition of perceived genetic inferiority, Carrie Buck would not have been 

sterilized at the hand of the State.  Consistent with Holmes’ judicial philosophy, the “actual 

feelings and demands of the community” toward Carrie Buck’s sterilization, “whether right 



28 

 

or wrong,” corresponded with the judicial outcome delivered by the Court.42  Her “feeble-

mindedness,” resulting in an illegitimate pregnancy and a purported inability to care for 

her newborn, made her the prime candidate for making the “lesser sacrifice” of undergoing 

compulsory salpingectomy.  Buck unequivocally placed intangible social goods above 

inalienable rights, and the concept of inherent rights was made to answer to the interests of 

the State.  It was on this basis that the Supreme Court’s longstanding principle that “[t]here 

are manifold restraints to which every person is necessarily subject for the common good” 

was extended in Buck to include compulsory sterilization as a procedure within the State 

police power.  Jacobson v. Massachusetts, 197 U.S. 11, 26 (1905).   

Just as the interwar British Eugenicists deemed sacrifice of undesirables a practice 

in line with the national interest, so too did Justice Holmes deem sterilization of the unfit 

an exercise in patriotism.  Holmes, a veteran of the American Civil War, had known 

sacrifice all too well – wounded on three occasions with a neck-wound at Antietam sparing 

his life by mere inches while serving in the Union Army.43  It is through this lens that 

Justice Holmes’ opinion in Buck is more properly read as anecdote: “We have seen more 

than once that the public welfare may call upon the best citizens for their lives.  It would 

be strange if it could not call upon those who already sap the strength of the State for these 

 
42 Holmes Jr., O. W. at p. 40 “The Common Law” Boston: Little Brown and Co. (1881). 

 
43 Captain Holmes was first wounded in the chest in October of 1861 at the Battle of Ball's Bluff, left for 

dead on the battlefield at Antietam in September of 1862 following a near-fatal neck wound, and wounded 

in battle for a third time at Chancellorsville in May of 1863.  His Civil War uniform, complete with an 

unmended bullet hole in the chest, hung in his chambers at the Supreme Court until his retirement in 1932. 

See Grant, Susan-Mary “Oliver Wendell Holmes, Jr.: Civil War Soldier, Supreme Court Justice.” New 

York: Routledge (2015). 
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lesser sacrifices.”  Buck v. Bell 274 U.S. at 207.44  From 1927 onward as a consequence of 

Buck v. Bell, the sacrifice of reproductive autonomy was exacted from at least 60,000 

individuals across the United States, all in the name of Buck’s invocation of “the strength 

of the State.” Id.   

Justice Holmes’ invocation of State authority in the context of negative eugenics 

was imported from the same eugenic reasoning borne out of the United Kingdom’s 

eugenics movement.  Justice Holmes had been appointed by the same President Theodore 

Roosevelt who later sympathized with Charles Davenport’s eugenic project at Cold Spring 

Harbor, and he was assigned to write the opinion in Buck v. Bell by Chief Justice Taft, 

whose brother was later instrumental in supporting Margaret Sanger’s project on eugenic 

abortion.45  These factors together with his status as a Harvard law graduate46 suggest that 

Justice Holmes was likely familiar with the concept of eugenic sterilization well before the 

question had reached the Supreme Court, but it cannot be said for certain whether any one 

of these factors alone was the impetus for his unreserved application of eugenics to 

jurisprudence.  Instead, Holmes’ personal correspondence suggests that his direct 

 
44 Justice Holmes’ language bears startling resemblance to the utopian literature of the Eugenics Education 

Society Library that envisioned a eugenic technocracy with the collective interest of the race as the master 

of all individual reproductive outcomes.  See The Eugenics Education Society Library, Anon., “Essays in 

Buff” London: Walter Scott, 1903 at p. 110 (“Let [the unfit] accept this lot, and he is regarded among us 

much as you would regard a soldier disabled in the service of your country.”) cited in Searle, G. R. 

“Eugenics and Politics in Britain, 1900-1914,” Leyden: Noordhoff International Publishing (1976) at p. 95 

(“[O]ne eugenics utopia of the time contains a touching picture of men thus mutilated being treated like 

soldiers disabled in the service of their country!”) 

 
45 New York University, The Margaret Sanger Papers Project, “Giving it the Old School Try – Margaret 

Sanger and the Taft Plan for Human Betterment” (2009); See also Margaret Sanger Papers, Manuscript 

Division, Library of Congress, Washington, D.C., Box 200, Reel 129 “Eugenic Value of Birth Control 

Propaganda” (1921); Box 85, Reel 55 “International Congress on Eugenics,” Box 199, Reel 128, “Birth 

Control in India” (speech delivered by Sanger to the American Eugenics Society), Box 233 “Eugenics and 

Heredity” (1931-3), “Eugenics and Race Control” (1921-31);  See also Paul, Diane. “Eugenics and the 

Left” Journal of the History of Ideas Vol. 45 No. 4 (Oct.-Dec. 1984) at p. 569, Fn. 5 (“The slogan of 

Sanger’s American Birth Control League was ‘To Breed a Race of Thoroughbreds’”). 

 
46 See Cohen, Adam S. “Harvard’s Eugenics Era” Harvard Magazine (Mar-Apr 2016). 
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connection and familiarity with British eugenics is what likely led him to apply the same 

principles of national eugenics that inspired mental-deficiency legislation of the United 

Kingdom.  His close friendship and correspondence with the amateur British eugenicist 

Harold J. Laski is especially telling on his understanding of the relationship between 

eugenics and the state.   

Harold Laski was a fledgling academic at the time he discovered Eugenics under 

Karl Pearson’s mentorship.  The six months he spent at the Galton Eugenics Laboratory at 

University College, London in 1910 led him to publish his first paper on the topic, “The 

Scope of Eugenics.”47  When Francis Galton read Laski’s paper, he expressed his 

amazement, “[i]t is long since I have been so much astonished” upon finding that the 

essay’s author had not yet entered university, but was in fact only “a school-boy at 

Manchester, aged 17!!”48  Laski’s essay was so well-received that he was invited to have 

tea with Galton, who remarked that “the lad has probably a great future before him and he 

will make a mark if he sticks to Eugenics, which he says has been his passion for two 

years.”49  Justice Holmes’ law clerk, Mark DeWolfe Howe, recalled that “the lad did not 

stick to Eugenics after he went up to Oxford,” but history tells a different story.  To the 

contrary, Laski set up a Galton Club at New College upon his admittance to Oxford in 

1911, and eugenics was the subject of his first speech in a debate held at the College.50  He 

arranged for Karl Pearson of the Eugenics Laboratory in London to give a lecture to 

 
47 Laski, H. J. “The Scope of Eugenics.” Westminster review, Jan. 1852-Jan. 1914; Jul 1910; 174. 

 
48 Galton, Francis. Letter to Milly Lethbridge (Jul. 11, 1910) in Pearson, Karl “The Life, Letters, and 

Labours of Francis Galton” Vol. 3 at p. 606 (1914). 

 
49 Id.  

 
50 Kevles, Daniel J. “In the Name of Eugenics: Genetics and the Uses of Human Heredity,” Cambridge, 

Mass; London: Harvard University Press (1995) at p. 86 
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undergraduates on the same topic that year.  By 1913, with the assistance of J. B. S. 

Haldane, a professor at New College and active EES member, the Oxford Union passed a 

motion stating ‘this house approves of the principles of eugenics.’51  Laski’s primary 

interest was socialist political theory and eventually Marxism, but his colleague and later 

biographer Kingsley Martin nonetheless portrayed eugenics as “far more than a transient 

adolescent hobby”52 for Laski.  As late as 1921, Laski was raising the topic of eugenics 

openly in his correspondence with Justice Holmes in the context of breeding intellectually 

superior men.53 

Like Charles Davenport and Harold Laski, Justice Holmes was a self-proclaimed 

disciple of Galton’s school and recognized the same kinds of challenges the EES faced in 

lobbying for eugenic legislation to be passed in Parliament.  He wrote to the British Lady 

Ethel Scott in 1912: 

 

As to Eugenics I don't exactly know what your Government could undertake 

if they wanted to tackle it.  But as you probably know, I have thought from 

before the days of Galton that it was the true beginning, theoretically, of all 

 
51 Eugen. Rev. 1914 Jan; 5(4): pp. 385-6 (“The Debate on Eugenies at the Oxford Union. – On November 

13th a motion that ‘this house approves of the principles of eugenics’ was carried by a majority of 39 votes, 

having 105 supporters and 66 opponents…We are told [] that Mr. J. B. S. Haldane (New College), whom 

all three papers [The Oxford Magazine, The Isis, and Varsity] agreed to praise, ‘has no fear of eugenics 

thwarting him of his lady-love. For a eugenic girl is a healthy girl, and a healthy girl is an attractive girl.’ 

Eugenics has on many occasions come before debating societies in various colleges, but its inclusion 

among the few non- [p.386] political subjects discussed by the union is of special significance as an 

indication that it has grown largely in esteem during the last few years as a serious topic.”) cited in Searle, 

G. R. at p. 13 “Eugenics and Politics in Britain, 1900-1914” Leyden: Noordhoff International Publishing 

(1976). 

 
52 Martin, Kingsley. “Harold Laski (1893-1950): A Biographical Memoir,” New York: Viking Press 

(1953), cited in Searle, G. R. “Eugenics and Politics in Britain, 1900-1914,” Leyden: Noordhoff 

International Publishing (1976) at pp. 13-14. 

 
53 Laski, H. J. Letter to Oliver Wendell Holmes, Jr., (Feb. 1, 1921). Oliver Wendell Holmes Jr. Papers, 

Harvard Law School Library. Series I. Holmes-Laski Letters – Typescripts. Box 5, fol. 24.  Accessed via 

ProQuest History Vault: Law and Society Since the Civil War: American Legal Manuscripts from the 

Harvard Law School Library. 
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improvement.  The folly, to my mind, of Socialism is that it begins with 

property instead of with life.54 

 

When the 75-year-old Justice Holmes met the 23-year-old Harold Laski in the summer of 

1916, it marked the beginning of a correspondence that carried on for the remainder of 

Holmes’ lifetime.55  Holmes would frequently pick up a new book or essay after being 

“impelled”56 or “put on”57 by the recommendations of Laski, who he described at one point 

as “one of the very most learned men I ever saw of any age.”58  Only a few years prior, that 

same Laski had urged his colleagues at New College to regard “the production of a 

 
54 Holmes Jr., O. W. Letter to Lady Ethel Scott, (May 17, 1912). Oliver Wendell Holmes Jr. Papers, 

Harvard Law School Library. Series XII, General Correspondence: Group 2, Box 49, fols. 23-26.  Accessed 

via ProQuest History Vault: Law and Society Since the Civil War: American Legal Manuscripts from the 

Harvard Law School Library.  It is curious to note Justice Holmes’ avuncular boast of a knowledge for a 

theory of “Eugenics” prior to the existence of the term itself. 

 
55 See Cataldo, Bernard F. review of “Holmes, Oliver W., And Harold J. Laski. Holmes-Laski Letters: The 

Correspondence of Mr. Justice Holmes and Harold J. Laski, 1916-1935. Edited by Mark De Wolfe Howe. 

Foreword by Felix Frankfurter. 2 Vols. pp. xvi, 813; v, 815-1650. Cambridge, Mass.: Harvard University 

Press, 1953. $12.50” The Annals of the American Academy of Political and Social Science Vol. 288 (Jul. 

1953) pp. 160-162 (“Early in July 1916 Harold Laski accompanied Felix Frankfurter on a visit to Justice 

Holmes’s summer residence at Beverly Farms, thirty miles north of Boston. Laski, a stripling of 23, wrote a 

thank-you note. Holmes, in his seventy-fifth year and already a venerable figure at the top of the legal 

pantheon, penned a reply. This exchange of notes was the source of a stream of correspondence which 

records the extraordinary friendship born of that first meeting.”) 

 
56 Holmes Jr., O. W. Letter to Frederick Pollack (Jun. 27, 1926). Oliver Wendell Holmes Jr. Papers, 

Harvard Law School Library. Series II. Holmes-Pollack Letters – Typescripts with Footnotes. Box 14, fol. 

3.  Accessed via ProQuest History Vault: Law and Society Since the Civil War: American Legal 

Manuscripts from the Harvard Law School Library.  Also appearing at p. 184 in “The Pollack-Holmes 

Letters: Correspondence of Sir Frederick Pollack and Mr Justice Holmes 1874-1932” ed. Howe, Mark 

DeWolfe. Cambridge: Cambridge University Press (1942).  (“Now, impelled by Laski I am reading, slowly 

and at odd minutes, Declareuil, Histiore Generale du Droit Francais--Des Origines a 1789.”) 

 
57 Holmes Jr., O. W. Letter to Frederick Pollack (Jun. 18, 1925). Oliver Wendell Holmes Jr. Papers, 

Harvard Law School Library. Series II. Holmes-Pollack Letters – Typescripts with Footnotes. Box 14, fol. 

3.  Accessed via ProQuest History Vault: Law and Society Since the Civil War: American Legal 

Manuscripts from the Harvard Law School Library.  Also appearing at p. 163 in “The Pollack-Holmes 

Letters: Correspondence of Sir Frederick Pollack and Mr Justice Holmes 1874-1932” ed. Howe, Mark 

DeWolfe. Cambridge: Cambridge University Press (1942). (“Laski put me on to Ste Beuve's Port Royal as 

to which as yet I am not enthusiastic.”) 

 
58 Holmes Jr., O.W. Letter to Frederick Pollack (Feb. 18, 1917) in “The Pollack-Holmes Letters: 

Correspondence of Sir Frederick Pollack and Mr Justice Holmes 1874-1932” ed. Howe, Mark DeWolfe. 

Cambridge: Cambridge University Press (1942) at p. 243. 
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weakling as a crime against itself” and thought of eugenics as capable of achieving the 

“salvation of society,” if only it had the backing of “a strong political superstructure.”59  

Aside from the manifest support for eugenics in Holmes’ more immediate circle, it is not 

improbable that after thousands of pages of trans-Atlantic correspondence and countless 

in-person meetings with a colleague so revered, it was Harold Laski’s perspective on 

Eugenics as “at once a study of national deterioration and of national progress” that finally 

struck a chord with the Justice.60  Where in the past Holmes had only theorized to his inner 

circle about “restricting propagation by the undesirables and putting to death infants that 

didn’t pass the examination,”61 Buck v. Bell presented an opportunity to weave the legacy 

of eugenics into the fabric of Supreme Court jurisprudence, where it has remained as 

precedent to the present day.  See Roe v. Wade, 410 U.S. 113, 154 (1973) (citing Buck as 

precedent for the Court’s refusal to recognize an unlimited right to privacy).  Of all 

colleagues, Justice Holmes chose to share his enthusiasm for the potential of Carrie Buck’s 

case with Harold Laski only five days before the decision would be issued by the Supreme 

Court: 

 
59 Laski, H. J., quoted in Kevles, Daniel J. “In the Name of Eugenics: Genetics and the Uses of Human 

Heredity,” Cambridge, Mass; London: Harvard University Press (1995) at p. 86;  Laski, H. J. “The Scope 

of Eugenics.” Westminster review, Jan. 1852-Jan. 1914; Jul 1910; 174: at p. 34. 

 
60 Laski, H. J. “The Scope of Eugenics.” Westminster review, Jan. 1852-Jan. 1914; Jul 1910; 174.  For 

further detail on the nature of the relationship between Holmes and Laski see O’Connell, Jeffrey and 

O’Connell, Thomas E. “Friendships Across Ages: Johnson and Boswell: Holmes and Laski” Lanham, MD; 

Plymouth: Lexington Books (2008). 

 
61 Holmes Jr., O. W. Letter to Justice Felix Frankfurter (Sept. 3, 1921) cited in Lombardo, Paul A. “Three 

Generations, No Imbeciles: Eugenics, the Supreme Court, and Buck v. Bell” Baltimore: Johns Hopkins 

University Press (2008). Published in Mennel, Robert M. and Christine Compston. “Holmes and 

Frankfurter: Their Correspondence, 1912-1934” Hanover: University Press of New England (1996) at p. 

124.   
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“I have had some rather interesting cases – the present one, as I believe I 

mentioned, on the Constitutionality of a Virginia act for the sterilization of 

imbeciles, which I believe is a burning theme.”62   

 

With Laski long under the impression that “the increase in mental and physical 

deficiency… is so great as to cause all thoughtful men to turn their attention to its arrest,” 

he would have surely agreed – it was a burning theme indeed.   

 

iv. The Legacy of Historical Eugenics 

The national interest was not the only good impliedly weighed against bodily 

integrity and reproductive autonomy in the Mental Deficiency Act of 1913 and Buck v. 

Bell.  Eugenics’ assumption of a one-to-one relationship between biology and behavior 

meant that potential future actions of dysgenic individuals could be weighed as societal 

goods or evils in terms of that individual’s existing characteristics.  The removal of traits 

like criminality “at the root” through sterilization could be justified insofar as it may 

prevent a potential future act – it need not be causally linked to a tangible or preexisting 

criminal behavior.  The weighing of potential future behaviors in terms of present 

hereditary value is the scale upon which interwar eugenics turned.  The same question may 

be brought to bear on contemporary bioethical theories that advocate for the eugenic 

selection of human embryos.  Judgements cast on the future moral qualities, behaviors, and 

experiences of potential human life in terms of present genetic composition rest on this 

same scale, with uncertain potentiality as the master of all present value.  History has taught 

man once that the equitable distribution of liberty with genetic value as denominator 

 
62 Holmes Jr., O. W., Letter to Harold Laski (Apr. 29, 1927) cited in Lombardo, Paul A. “Three 

Generations, No Imbeciles: Eugenics, the Supreme Court, and Buck v. Bell” Baltimore: Johns Hopkins 

University Press (2008). Published in “Holmes-Laski Letters: The Correspondence of Mr. Justice Holmes 

and Harold J. Laski, 1916-1935” ed. Howe, Mark DeWolfe. London: Cumberlege, Oxford University Press 

(1953) vol. 2 at p. 941. 
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demeans the agency of all individuals and imperils the preservation of equal justice.  Lest 

contemporary bioethics yield to history, that same slippery slope may be realized in the 

revival of eugenic philosophy.  
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III. 

 

The New Eugenics 

 

 

i. The Aims and Means of ‘Procreative Beneficence’ 

Out of historical eugenics emerged the distinction between positive and negative 

eugenic practices.  Respectively, these were practices aimed at encouraging the 

propagation of individuals who expressed desirable traits, and practices aimed at inhibiting 

the propagation of individuals who expressed undesirable traits.1  The availability of in 

vitro fertilization (IVF) and preimplantation genetic diagnosis (PGD) offers at once 

positive and negative eugenic possibilities.  The process of PGD entails whole-genome 

assessment of multiple embryos conceived in vitro followed by an evaluation for genetic 

irregularities.  Cosmetic traits such as eye and hair color may also be disclosed by PGD 

technology, allowing for reproducers to engage in eugenic evaluation across multiple 

embryos before a single embryo is selected for implantation in the uterus of the mother.   

Over the last few decades, select bioethicists have advanced a moral imperative for 

reproducers to engage in the “eugenic selection of embryos” made possible by employing 

these reproductive technologies.2  In 2001, Professor Julian Savulescu defined the principle 

of so-called procreative beneficence: 

 
1 See Galton, Francis. “Eugenics: Its Definition, Scope, and Aims.” American Journal of Sociology 10.1 

(1904): pp. 1-25. 

 
2 Savulescu, Julian at p. 413 “Procreative Beneficence: Why We Should Select the Best Children.” Bioethics 

Vol. 15 No. 5/6 (2001) (“Eugenic selection of embryos is now possible by employing in vitro fertilization 

(IVF) and preimplantation genetic diagnosis (PGD).”) 
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Couples (or single reproducers) should select the child, of the possible 

children they could have, who is expected to have the best life, or at least as 

good a life as the others, based on the relevant, available information.3 

 

According to procreative beneficence, “relevant, available information” includes genetic 

information made available via PGD technology, which allows for embryos to be evaluated 

on a case-by-case, “individualistic” basis to discern their dispositions toward certain 

expressed traits.  The principle of procreative beneficence (PPB) does not discriminate 

between the selection of disease genes (genes deemed likely to contribute to a significant, 

medically classifiable disorder) and non-disease genes in making its “best-life” estimation.   

It is not groundbreaking that PPB advocates for reproductive interference with 

eugenic purposes in mind.  Exclusively within the context of disease prevention and 

‘medicinal use,’ similar eugenic reproductive interference already occurs widely.  Prior to 

the advent of the novel preimplantation techniques, similar screenings for disease genes 

have been employed at the prenatal stage to justify pregnancy termination.  For instance, 

when prenatal screening for the chromosomal disorder Trisomy 21 has rendered a positive 

test result, estimates have shown that pregnancies in the United States and the United 

Kingdom are terminated in approximately 92 percent of cases.4  The principle of 

procreative beneficence (PPB) is chiefly concerned with the less invasive technique of 

preimplantation embryo selection to achieve eugenic results, but the means of PPB 

 
3 See Id. at p. 413 (“[C]ouples should select embryos or fetuses which are most likely to have the best life, 

based on available genetic information, including information about non-disease genes.”) 

 
4 Mansfield, Caroline, Suellen Hopfer, and Theresa M. Marteau, European Concerted Action: DADA 

(Decision-making After the Diagnosis of a fetal Abnormality). “Termination Rates after Prenatal Diagnosis 

of Down Syndrome, Spina Bifida, Anencephaly, and Turner and Klinefelter Syndromes: A Systematic 

Literature Review.” Prenat. Diagn., (1999) 19: pp. 808–812;  See also Natoli, Jaime L. et al. “Prenatal 

Diagnosis of Down Syndrome: A Systematic Review of Termination Rates” (1995–2011). Prenat. Diagn., 

(2012) 32: pp. 142–153. 
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nonetheless encompasses both preimplantation embryo selection and prenatal fetal 

selection by means of pregnancy termination.  Professor Savulescu’s flagship article 

expressly designates how “[PPB] extends in principle to selection of fetuses using prenatal 

testing and termination of affected pregnancy.”5  Professor Savulescu classifies these 

prenatal activities as “eugenic” activities akin to preimplantation interventions: 

Eugenics is already here. When you have Down’s Syndrome screening or 

when you have [tests] for Huntington’s disease, that’s eugenics.  It’s just 

that.6   

 

A preponderance of contemporary bioethicists do not raise objection to these 

“medicinal” applications of eugenic selection at either the preimplantation or prenatal 

stages.7  The use of gene-editing technology at the preimplantation stage, the eugenic 

selection of embryos via PGD, and prenatal pregnancy termination may all face unique 

questions as to whether particular “medicinal” applications may constitute morally 

permissible use.  It is asserted by the present paper and nominally affirmed by PPB that 

these medicinal applications by any of these three means are classifiable as negative 

eugenic practices.  Nothing more is asserted by the present paper with regard to the eugenic 

selection of disease traits than that preimplantation embryo selection poses the least moral 

cost when compared to preimplantation embryonic modification and pregnancy 

termination.  Pregnancy termination poses additional psychological harms to the child and 

 
5 Savulescu, Julian (2001) at p. 421.  

 
6 Savulescu, Julian. “Editing the Human Genome: The Ethics of Moulding our Future” Remarks at The 

Rotman Institute of Philosophy, Western University. London, Ontario (Mar. 14, 2018).  See also Savulescu, 

Julian., Melanie Hemsley., Ainsley Newson., and Bennett Foddy. “Behavioural Genetics: Why Eugenic 

Selection is Preferable to Enhancement.” Journal of Applied Philosophy 23 (2006): pp. 157 – 171. 

 
7 Savulescu, Julian and Guy Kahane. “Understanding Procreative Beneficence” in The Oxford Handbook 

of Reproductive Ethics, ed. Leslie Francis (Feb 2017) (“Nearly everyone now accepts genetic selection for 

avoiding disease. Sandel, Kass, and Habermas are examples of such bioconservative thinkers who accept 

eugenics about health.”) 
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physical risks to the mother compared to preimplantation interventions, and may 

additionally be challenged on grounds of the unborn child’s ontological status as compared 

to the ontological status of embryos.  Embryonic modification through gene editing can 

likewise be thought of as posing a more significant moral cost than mere embryo selection.  

Embryonic modification necessarily entails embryo selection before additional morally 

significant factors arise.  The intrusiveness of the embryonic operation through use of tools 

like the CRISPR-Cas9 system, and the unforeseen health consequences of gene editing 

could each pose additional moral reasons to refrain from gene alteration at the 

preimplantation stage.  The additional moral questions raised in cases of eugenic pregnancy 

termination and eugenic embryo modification are not present in the question of eugenic 

embryo selection.  As such, if it can be demonstrated that eugenic embryo selection for 

medicinal purposes is morally condemnable, it would follow that embryonic modification 

and prenatal termination for the same purposes are also morally condemnable.   

An evaluation of the aims, means, and ends of procreative beneficence need not be 

limited by questions concerning the moral permissibility of eugenic selection for disease 

traits, which may or may not constitute permissible medical use.  Where PPB is 

groundbreaking is where it affirms the moral permissibility of eugenic selection for non-

disease traits.  PPB considers embryos evaluated in PGD as “possible children,” and that 

“our reason to select the child with better prospects is that that child will benefit more than 

the other would by being caused to exist.”8  Not only does PPB submit that qualities like 

intelligence and anticipated behaviors ought to bear on the question of embryo selection, it 

advances a “moral obligation” for reproducers to consider these factors and engage in 

 
8 Savulescu and Kahane at p. 274, 277 “The Moral Obligation to Create Children with the Best Chance of 

the Best Life.” Bioethics, Vol. 23, No. 5, (2009). 
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embryo selection accordingly.9  Advocates of this new form of eugenic selection maintain 

that “couples should employ genetic tests for non-disease genes in selecting which child to 

bring into existence.”10  An evaluation in behavioral genetics attempts to identify “the 

contribution of genes to complex behaviour” like alcoholism and criminality, meaning 

hypothetical future behaviors may also be brought to bear on the selection decision.11   

The proposition that we have an obligation to select the most desirable traits in our 

offspring is the defining characteristic of the historical eugenics movement.  When Sir 

Francis Galton contrived the term Eugenics in 1883, he derived it from the Greek eugenes 

(εὐγενής) referring to those who were “good in stock, hereditarily endowed with noble 

qualities.”12  The term Eugenics would be utilized by Galton to describe the process of “the 

cultivation of race” and “the science of improving stock.”13  Galton’s Eugenics, then, is 

best understood as the process itself, which is aimed at bringing about a desired result, that 

result being the propagation of what were perceived to be good (εὖ) qualities in the heredity 

of a population (γένος).  This eugenics – the improvement of the genos – as Galton 

 
9 Id;  See also Savulescu, Julian (2001) at p. 415  (“I will argue that we have a moral obligation to test for 

genetic contribution to non-disease states such as intelligence and to use this information in reproductive 

decision-making.”);  Id. at p. 420 (“Does M relate to well-being?… There is, then, a positive obligation to 

test for M and select the embryo (other things being equal) with the best M profile.”);  See also Savulescu, 

Julian, Remarks at the Monash University Alumni Speaker Series “Unnatural Selection: Artificial Life and 

Designer Babies. What Does the Future Hold?” Melbourne, Australia. (Mar 31, 2011) (“[PPB] is the idea 

that we have an obligation in procreation to bring about the best children we can have.”) 

 
10 Savulescu, Julian (2001) at p. 415. 

 
11 Id. at p. 413, 416-7 (“Genetic research is rapidly progressing into the genetic basis of complex traits like 

intelligence and a gene has been identified for criminal behaviour in one family.”), (“Table 1: Behavioural 

Genetics”);  See also Savulescu, Julian., Melanie Hemsley., Ainsley Newson., and Bennett Foddy. 

“Behavioural Genetics: Why Eugenic Selection is Preferable to Enhancement.” Journal of Applied 

Philosophy 23 (2006): pp. 157 – 171. 

 
12 Galton, Francis at p. 17 “Inquiries into Human Faculty and Its Development” (1883). 

 
13 Id. 
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understood it, could be realized in future generations by subjecting potential reproducers 

to prescribed constraints.   

Professor Julian Savulescu translates Galton’s term back into the language of the 

Classics.  The result, the principle of “procreative beneficence,” broken down into its 

constituent parts (procreare “to beget” or “to procreate” and beneficentia “philanthropy” 

or “beneficence”) is indistinguishable from the science of Eugenics as it was understood 

by its initiates.  Taken together, εὐγενής and procreare benefecentiā represent two sides of 

the same coin: The former Greek referring to the nobility who were thought to already 

possess some desirable inheritance, and the latter Latin representing an attempt to produce 

a desirable inheritance for future generations.14  Like Galton’s Eugenics, PPB is a means 

to an end; a description of a science intended to yield a prescribed result.  In either instance, 

the power of genetic selection is placed in the hands of the progenitors.  Rather than accept 

outright Galton’s proposition that it was the “new moral duty”15 to further the evolution of 

the human race at the turn of the twentieth century, this new form of eugenic selection 

suggests there is a simply an “obligation” to do the same in our contemporary age with the 

advent of IVF and PGD.16  Savulescu’s advancement of PPB as a moral obligation is indeed 

indistinguishable from the statement ‘we should perform eugenic selection on all embryos,’ 

whether that be within the historical definition of the term enshrined by Sir Francis Galton, 

 
14 See “εὐγενής” in 1 Corinthians 1:26-27 (“For ye see your calling, brethren, how that not many wise men 

after the flesh, not many mighty, not many noble [εὐγενής], are called: But God hath chosen the foolish 

things of the world to confound the wise; and God hath chosen the weak things of the world to confound 

the things which are mighty;…”) (KJV). 

 
15 Galton, Francis at p. 220 “Inquiries into Human Faculty and Its Development” (1883). 

 
16 See infra, fn. 9. 
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or within its contemporary articulation set forth by the Oxford English Dictionary (OED): 

“Pertaining or adapted to the production of fine offspring, esp. in the human race.”17   

Unlike historical eugenics, this new means of eugenic selection at once requires 

positive and negative eugenic outcomes.  In historical eugenics, positive eugenic practices 

could be encouraged among those individuals who expressed desirable traits with no 

consequence to those individuals who expressed undesirable traits.  For instance, the 

American Eugenics Society promoted “Fitter Family Contests” beginning in the 1920’s, 

aimed at producing positive eugenic outcomes.18  These communal expositions were 

intended to promote reproduction among individuals who expressed traits deemed 

hereditarily superior, and can be thought of as exclusive from negative eugenic practices.  

Inversely, negative eugenic practices were historically pursued through means that were 

exclusive from these positive efforts.  Sterilization legislation across the United States and 

mental deficiency legislation in the United Kingdom were intended to segregate 

undesirables from society or limit their reproductive capacity.  These negative practices 

had no effect on individuals who did not express undesirable traits.  These two approaches 

to eugenics – positive and negative – could be pursued independently, at one end removing 

the “unfit” and at the other end promoting the continued reproduction of the “fit.”  Novel 

means of eugenic selection advocated by PPB do not allow for a similar division to be 

drawn in the application of eugenic principles.  By definition, PGD requires the production 

 
17 “eugenic, adj. and n.” Oxford English Dictionary. Oxford University Press (2010) (“Pertaining or 

adapted to the production of fine offspring, esp. in the human race.”) 

 
18 Rosen, Christine at p. 111 “Preaching Eugenics: Religious Leaders and the American Eugenics 

Movement.” (2004). 
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of multiple embryos, which PPB-advocates think of as “potential children.”19  The process 

of embryo selection enabled by PGD thus requires that the positive selection of desirable 

traits necessarily entails negative selection against undesirable traits.  Just as one embryo 

is positively selected out of several embryos, so too must a number of negative selections 

against undesirable embryos take place.  It is in this way that the new eugenics combines 

the means of historical eugenics in one fell swoop, selecting for and against individuals 

conterminously.   

Herein the principle of procreative beneficence lies the same evaluative judgment 

of human life that characterized interwar eugenics.  The adverse outcomes for non-selected 

embryos that PPB aims to mitigate by sacrificing their right to life are classifiable as 

adverse only insofar as they are derivative from the present condition of genetic value as 

revealed by PGD.  Foreseeable future goods or evils represented by the experiences of 

potential children are indeed necessary conditions to eugenic embryo selection in PPB’s 

rationale, but they cannot be said to constitute sufficient cause for selection or non-

selection per se.  It cannot suffice for some uncertain, conjectural benefit to justify 

deservedness of liberty – here, the chance at life – unless future potentiality is brought to 

bear on the present question of inherent hereditary worth.20  Those potential future goods, 

“the chance at the best life,” are only estimable in terms of the genetic information revealed 

by PGD.  These hypothetical experiences of “better-equipped” embryos have not yet 

occurred and are thus speculative goods, merely derivative of a set of present conditions.  

 
19 “Preimplantation Genetic Diagnosis.” A Dictionary of Biology. (7th ed.) Eds. Martin, Elizabeth, and 

Robert Hine. Oxford University Press, (2015).   

 
20 Cf. Savulescu, Julian. “Procreative Beneficence: Reasons to not have Disabled Children.” in The Sorting 

Society: The Ethics of Genetic Screening and Therapy ed. Loane Skene and Janna Thompson. Cambridge: 

Cambridge University Press (2008). 
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It is that set of present conditions that must be thought of as the proximate cause for 

justifying eugenic embryo selection.  Sine qua non the present condition of perceived 

genetic inferiority, PPB would not permit the disposal of an embryo expected to have a 

morally unacceptable life ahead of it.   

Akin to the rationale of interwar eugenics, PPB’s advocacy for both positive and 

negative selection entails an evaluative judgment on the quality of life for all future 

individuals, deeming some potential outcomes “better” or “worse” as a matter of genetic 

inheritance.  Those hypothetical future goods are brought to bear on the present question 

of whose genetic stock ought to be allowed to propagate.  Importantly, that judgment of 

life also assigns some level of human agency to the embryo, notwithstanding PPB’s claim 

that it only bears on “potential children.”21  PPB’s good-life estimation necessarily entails 

casting an evaluative judgment on the embryo as something with the potential for 

personhood and the capacity to experience morally significant outcomes.  As such, the non-

identity problem is not sufficient to distinguish PPB from historical eugenics because PPB 

necessarily confers moral status on the embryo.  Although PPB advances that embryos 

only represent potential human beings, it is the future moral outcomes, experiences, and 

behaviors of those potential persons that determine the fate of present potential life.  

Crucially, those future moral judgements are only made possible by information contained 

within the embryo itself.  Here again, all present value is made to subject to uncertain 

potentiality.  Where Buck v. Bell allowed an estimation of present hereditary worth to 

justify deservedness of civil liberty, the same rationale is present in PPB, save for one 

 
21 Savulescu, Julian and Guy Kahane (2017) at p. 592-3 (“The choice [reproducers] face is between two 

different potential children… Structurally, [this] choice is the same as a couple who has preimplantation 

diagnosis during in vitro fertilization (IVF), which reveals one embryo will be deaf and the other hearing. 

They should select the hearing embryo, unless there is a very good reason to do otherwise.”) 
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distinction.  In PPB, the liberty in question is not reproductive autonomy – it is access to 

incarnate human life.   

 

ii. The Ends of Procreative Beneficence 

 Professor Julian Savulescu has posited that couples have a “moral obligation” to 

employ genetic tests like PGD.22  It is on this point that PPB has been presumptively 

distinguished from historical eugenics.23  PPB posits a significant moral reason for eugenic 

selection, whereas the practices of interwar eugenics such as compulsory sterilization 

sought to compel reproductive outcomes via state-imposed positive law.  In historical 

eugenics, the regulation of reproduction was pursued legislatively.  In PPB, it is pursued 

by imposing a significant moral reason on parental choice.  PPB does not seek to involve 

the state and concerns itself only with the individual reproductive choices of parents.  

Notwithstanding this distinction, Professor Savulescu has advanced that “there may be 

some forms of enhancement which are legally required” such as “genetic selection against 

psychopathy and other antisocial traits.”24  Whether it be thought of as a concrete legal 

imperative or an abstract moral imperative, we may first examine the definitions provided 

for PPB as a moral ‘obligation.’   

 
22 See infra, fn. 9. 

 
23 Savulescu, Julian (2001) at p. 424 (“[P]rocreative Beneficence is different to eugenics. Eugenics is 

selective breeding to produce a better population. A public interest justification for interfering in 

reproduction is different from Procreative Beneficence which aims at producing the best child, of the 

possible children, a couple could have. That is an essentially private enterprise. It was the eugenics 

movement itself which sought to influence reproduction, through involuntary sterilisation, to promote 

social goods.”) 

 
24 Savulescu, Julian. “The Science and Ethics of Human Enhancement” Lecture at The Rotman Institute of 

Philosophy, Western University. London, Ontario (Mar. 15, 2018).  See also Savulescu and Kahane (2017) 

(“[P]PB also implies that existing laws in the United Kingdom, Australia, and many parts of Europe 

preventing access to this [PGD] information are wrong. People ought to have access to this important 

information.”) 
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Claiming that the moral strength of PPB has been misunderstood, Professors Julian 

Savulescu and Guy Kahane attempt to define it as “not an absolute obligation but similar 

in force to claims such as ‘you should give your child the best education.’”25  This allows 

for competing interests to be weighed against PPB such as the life and health of the mother, 

etc.  In defense of PPB in 2017, Savulescu and Kahane claim: 

[PPB] is the same sense of prima facie (or pro tanto) moral obligation that 

exists when we say parents have a moral obligation to give their children 

nutritious food.  This is sometimes easily defeated, but nonetheless it is real 

and carries considerable weight.  We would say it is wrong if parents did 

not give their children nutritious food.26  

 

If the analogy holds, then the counterpart to the statement ‘it is wrong if parents did not 

give their children nutritious food’ can be correspondingly assembled in the case of PPB.  

If it is wrong ‘if parents did not give their children nutritious food,’ and such a statement 

is analogous to PPB, then it must follow that ‘it is wrong if parents did not abide by PPB.’  

Since PPB entails PGD, it would also follow that it is wrong for parents to refuse to perform 

PGD on all embryos and select the embryo expected to have the ‘best life.’  The inverse of 

PPB’s claim that we ‘should employ genetic tests’ on embryos in order to make eugenic 

evaluations as to their potential quality of life suggests that we ‘should not’ engage in 

traditional sexual intercourse for reproductive purposes since it does not allow for PGD 

analysis to occur.  Or in the words of Savulescu and Kahane, ‘we would say it is wrong’ 

for parents to engage in traditional intercourse, which does not allow for PGD to be 

performed on the embryo they intend to create.   

 
25 Savulescu, Julian, and Guy Kahane (2017) at p. 592. 

 
26 Id. at p. 595. 
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PPB-advocates also argue that “[PPB] states a significant moral reason” and that 

“in plenty of cases this reason will not be outweighed by any competing reasons.”27  Here 

again, we may consider the stated strength of the moral imperative for eugenic selection 

and follow it to its logical ends.  If it is true that ‘in plenty of cases no significant competing 

reasons will outweigh PPB,’ then it is also true that ‘in plenty of cases no significant 

competing reasons render it morally permissible to refuse to perform PGD on all embryos.’  

What PPB-advocates effectively advance is an argument that in plenty of cases, no 

significant competing reasons outweigh the moral impermissibility of conception via 

traditional intercourse.  Even granting PPB’s defenders the assumption that it does not 

represent an absolute moral or legal imperative, the provided definitions for the obligation 

still lead to these disconcerting ends.   

PPB offers a bilateral choice to reproducers: select the embryo ‘expected to have 

the best life,’ or the embryo expected to have ‘at least a good a life as others.’  At its 

inception, various expressions and applications of PPB attempted to define what constitutes 

the good life, especially by attempting to identify those genetic dispositions which may be 

most conducive to producing that good life for the child in a given society.  Among the 

many thought experiments outlined in Professor Savulesu’s flagship article, he describes a 

hypothetical society where women are disproportionately discriminated against.  If PPB 

holds, he contends, then in such a society, these conditions would confer a duty upon 

parents to select a male embryo (impliedly discarding all female embryos), since that child 

could be thought of as having a ‘better life’ ahead of him, free from discrimination.   

“Procreative Beneficence implies that couples should test for sex, and 

should choose males as they are expected to have better lives in this society, 

 
27 Id. 
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even if this reinforces the discrimination against women… [I]t is social 

institutional reform, not interference in reproduction, which should be 

promoted. What is wrong in such a society is the treatment of women, which 

should be addressed separately to reproductive decision-making. 

Reproduction should not become an instrument of social change, at least 

not mediated or motivated at a social level.” 28 

 

And so it is that PPB’s good-life estimation only takes into account potential future goods 

that are mutable to the demands of society, and as such, are indefinite.  What the principle 

of procreative beneficence advocates is the complete divorce of reproduction and sexuality 

in pursuit of some arbitrary good that is never defined outside relative terms.  PPB does 

not offer in itself a standard for what may constitute the good or best life for potential 

children.  Advocates of PPB argue nonetheless that the availability of multiple embryos ex 

utero prior to implantation gives us ‘good reason’ to select the embryo that is most likely 

to experience some good life.  Having ‘good reason’ to perform an action implies that one 

outcome is more desirable relative to another outcome.  Surely, for PPB to have any force 

at all, it must hold that reproduction via IVF/PGD has the capacity to produce more 

desirable moral outcomes than conception via traditional intercourse.  By what standard, 

then, ought parents make the morally significant choice of embryo selection upon invoking 

PPB?   

Professor Savulescu intends to guide the choices of individuals to their most 

morally satisfactory ends through what he has defined as “moral bioenhancement.”  

Alongside eugenic embryonic intervention, Professor Savulescu advances an imperative 

 
28 Savulescu, Julian (2001) at p. 424. 
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for moral biological enhancement.29  So-called moral bioehnancement entails the use of 

“moral technology” (MT) to promote discrete behavioral outcomes.  The most recent 

definition for MT has been offered as “[t]he deliberate moral improvement of an 

individual’s character, motives, or behavior.”30  It was offered in 2014 that “[a] moral 

enhancement is [] an intervention that makes it more likely that you will act morally, in 

some future period, than would have been the case if it were not used.”31   

In their 2012 publication The Need for Moral Enhancement, Ingmar Persson and 

Julian Savulescu describe the aims and means of moral bioenhancement.  They begin by 

conceding that what constitutes ‘moral’ enhancement is entirely dependent on a how moral 

action, or right action is defined, or as they put it, “[w]hat constitutes moral enhancement 

will depend on what accounts of right action and right motivation are correct.”32  Just as 

the good-life estimation of PPB is subjective and mutable to societal conditions, so too may 

the concept of the good change in the context of different moral systems.  This is the first 

challenge to be overcome if an imperative for the application of ‘moral technology’ exists 

and must be brought to bear on the actions of all individuals, including PPB’s good-life 

 
29 Persson, Ingmar., and Julian Savulescu. “Unfit for the Future? The Need for Moral Enhancement” 

Oxford: Oxford University Press (2012) Uehiro Series in Practical Ethics. (“We shall suggest that there are 

in principle no philosophical or moral objections to the use of such biomedical means of moral 

enhancement—moral bioenhancement, as we shall call it—and that the current predicament of humankind 

is so serious that it is imperative that scientific research explore every possibility of developing effective 

means of moral bioenhancement, as a complement to traditional means.”);  See generally Savulescu, 

Julian., and Ingmar Persson. “The Perils of Cognitive Enhancement and the Urgent Imperative to Enhance 

the Moral Character of Humanity.” Journal of Applied Philosophy (2008) 25(3): pp. 162–7 

 
30 Earp, B. D., Douglas, T., & Savulescu, J. (forthcoming). “Moral Neuroenhancement.” in S. Johnson & K. 

Rommelfanger (eds.), Routledge Handbook of Neuroethics. New York: Routledge. Manuscript available at: 

<https://www.academia.edu/27484573/Moral_neuroenhancement> 

 
31 Douglas, Thomas., Ingmar Persson, and Julian Savulescu at p. 95 “Autonomy and the Ethics of 

Biological Behaviour Modification” in The Future of Bioethics: International Dialogues ed. Akira 

Akabayashi (2014). 

 
32 Id. at p. 95. 
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estimation and eugenic embryo selection.  Persson and Savulescu offer a solution to the 

lack of a clear consensus: Attempt to identify those moral behavioral qualities that are 

common to all moral systems, and then use those behaviors as targets at which to aim the 

effects of MT.  Among their targets is a list of behavioral qualities: reduction of violence, 

impulse control, altruism, and self-sacrifice.  As Persson and Savulescu look to promote 

actions within these categories, they identify particular forms of MT which may render 

their promotion on a large scale.  For instance, the prescription of Drug x can promote 

Behavioral Outcome y. 

But herein lies the first problem in the project of so-called moral bioenhancement.  

By the calculation of Persson and Savulescu, the promotion of behaviors that fall into 

generalized categories acceptable by most moralities is enough to constitute “moral 

enhancement.”  In promoting actions on this basis alone, they implicitly advance a 

definition for right action or moral action.  Namely, what constitutes moral action is any 

action which the majority of ethicists say constitutes moral action at any given time.  

Effectively, Savulescu et al. have adopted a majority-rule approach to moral enhancement, 

akin to Justice Holmes’ judicial philosophy articulated in The Common Law and brought 

to bear on Carrie Buck via salpingectomy.  So long as an action comports with generally 

accepted behavioral norms, or ideals informing who should reproduce, it ought to be 

promoted.  Likewise, those actions which are generally unacceptable ought to be avoided.  

This raises serious questions for what may constitute the best life for potential future 

children in the context of PPB.  If at one point a preponderance of ethical systems claim an 

action is moral, but at another claim it is immoral, what constitutes a moral action is 

effectively open-ended.  Likewise, moral judgments bearing on the best life for potential 
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individuals are vacuous.  PPB-advocates advance the following example as a generally 

unacceptable action, presumptively prohibitable via MT:  

“[A]lmost every ethical theory says it is wrong to kill an innocent person in 

non-extra-ordinary circumstances.”33  

 

Under their implied definition for moral actions, we may consider what kind of behavioral 

categories our authors would promote if it were the case that almost every ethical theory 

did not say it is wrong to kill an innocent person in non-extra-ordinary circumstances.  

Perhaps under these circumstances, qualities like altruism and non-violence would not 

merit enhancement through the use of MT.  Pressed even further, it can be inferred what 

kind of behavioral categories these authors would promote if it were the case that almost 

every ethical theory advanced an imperative to kill innocent people in non-extra-ordinary 

circumstances.  But Persson and Savulescu nonetheless refer to moral actions and insist on 

promoting those actions which fall into their discrete behavioral categories.  They justify 

that promotion not with truth statements as to what is morally correct or incorrect, but by 

claiming that on the aggregate, individuals intuitively conform to a common moral code.   

 In effect, Savulescu et al. subscribe to a naturalistic understanding of normative 

ethics that says right action is derivative of the causal forces of natural selection alone.  

Because they decline to base a definition for right action on anything but evolutionary 

normativity, they must believe that our environment has rendered true moral beliefs in a 

preponderance of individuals or ethical systems.  In their book, Persson and Savulescu are 

keen to identify a causal link between the mechanisms of natural selection and the 

emergence of moral norms.  As they suggest, “A common-sense morality [] is to be 

 
33 Douglas, Thomas., Ingmar Persson., and Julian Savulescu (2014) at p. 95. 
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expected in a world in which beings, when they have matured, are normally fit to survive 

by their own means, to find the food, shelter, and other things that they need.”34  Since 

these preponderant behaviors are promoted by Persson and Savulescu, their approach 

assumes that the mechanisms of Darwinian natural selection have afforded the vast 

majority of individuals with a physiological predisposition toward behavior that comports 

with a correct moral code.   

This is a problem for Persson and Savulescu, who have previously expressed 

reservations about doing just this – committing what G. E. Moore called the ‘naturalistic 

fallacy’ “of attempting to deduce norms from natural facts.”35  In The Need for Moral 

Enhancement, Persson and Savulescu contend that when they are discussing a sort of 

“common sense or folk morality, the kind of morality that has naturally evolved in human 

communities, [they] are not assuming that this morality is true or justified.”36  But G. E. 

Moore’s naturalistic fallacy is no less true at present than it was in 2012 when their work 

was published.  By assuming ready-made the naturalistic account of moral normativity in 

the context of moral bioenhancement, Persson and Savulescu have extrapolated their 

findings at the level of normative ethics to the level of metaethics.  By refusing to define 

moral action aside from what is generally accepted by a preponderance of ethical systems, 

they cannot point to a necessary cause for why the moral character of an agent should be 

one way or another outside the constraints of evolutionary normativity.  Consequently, 

Persson and Savulescu do not advance any particular moral agenda by advocating for what 

 
34 Persson, Ingmar., and Julian Savulescu (2012) at p. 20. 

 
35 Id. 

 
36 Id. 
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they call ‘moral enhancement.’  Rather, they simply seek to promote a set of behavioral 

patterns that have resulted in the reproductive success for individual agents in the past.   

The natural sciences provide a platform to describe the emergence of normative 

ethical behavior, and attempts have been made to illustrate the evolutionary development 

of moral behavioral qualities, even behavioral categories akin to those advanced by Persson 

and Savulescu.  Many who sign on to the naturalistic account of normative ethics contend 

that a subconscious disposition toward inclusive fitness and reproductive success is enough 

to explain the perpetuation of various normative moral behaviors.  For instance, Dr. Saul 

Feinman conducted a study in 1979 on the behavioral category of food altruism, where it 

was concluded that participation in altruistic food-sharing behavior increases the inclusive 

fitness of individuals.  Feinman’s study found that the sharing of food between individuals 

confers a differential reproductive advantage on those individuals who engage in it, the 

result being “the representation of that individual’s genes in future generations.”  

Feinman’s study is only one in a larger pattern of scientific approaches that tend to evaluate 

normative ethical behaviors in terms of their prosocial and reproductive advantages.  

Likewise, Craig T. Palmer has delineated the evolutionary benefits of “metatradition,” 

defined as “tradition-perpetuating mechanisms.”  Palmer has suggested that behavioral 

non-innovation and the perpetuation of tradition can present evolutionary advantages to 

individual agents.  Feinman’s interpretation of food altruism together with Palmer’s 

interpretation of tradition-perpetuating behavior can account for both the emergence of so-

called moral behaviors, as well as a potential means by which they have perpetuated.  But 

this evolutionary account of moral normativity is entirely divorced from any account of the 

objective moral content of individual acts.  Any value-based claims as to the moral 
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permissibility of actions within a ‘common-sense morality’ owe their verity only to the role 

of those moral precepts in enhancing the reproductive success of individuals.   

What Savulescu et al. advance can in no way be described as ‘moral enhancement,’ 

for this project of ‘moral enhancement’ does not seek to alter the moral character of 

individual agents in terms of what is good or evil, right or wrong, or in any other terms that 

are not entirely divorced from the project of moral philosophy.  It advocates instead for the 

perpetuation of behaviors that have been pre-selected by nature.  Because Professor 

Savulescu accepts a preordained ‘common-sense’ morality, this system of moral 

bioenhancement is fixed at no other end than producing the most desirable outcome for the 

greatest number of individuals.  The good is not to be found in the rightness or wrongness 

of an action relative to some objective truth in a given circumstance, but instead becomes 

the perpetuation of the species by any means necessary.  What has been dubbed ‘moral 

enhancement’ is more properly understood as behavioral modification.  Where practical 

ethics traditionally concerns questions as to the rightness or wrongness of individual 

actions, here those questions are shut out, and instinct is adopted as the only standard by 

which acts ought to be judged.  Just as they have done in advancing the “best-life” estimate 

of PPB, Persson and Savulescu have advocated for ‘moral bioenhancement’ while failing 

to identify or define its intended purpose.  They argue for the promotion of a means prior 

to identifying or considering a desired end to begin with.  This cannot constitute, as 

Professor Savulescu suggests, a ‘moral obligation.’  The meaning of the best life for 

potential children in the context of procreative beneficence may be regarded no less as a 

venture in creative jargon, placing a rose-colored façade over the project’s true ends – self-
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perpetuation, heredity-conditional rights distribution, and perhaps even coercive measures 

by the State that infringe upon civil rights for the purpose of preserving social goods: 

“[I]t is likely that we will also have to accept a rather extensive surveillance 

by the state… we think that the application of means of surveillance of 

citizens which go beyond those used in the fight against traditional crimes 

are necessary.  These means involve setting aside what people in liberal 

democracies have come to regard as rights, in particular the right to 

privacy.” 37 

 

 

iii. The Self-Direction of Human Evolution 

Positive eugenics endorsed by advocates for the principle of procreative 

beneficence relies upon a so-called good entirely rooted in the instinct of promoting 

survival for future generations.  It seeks not to question the origins or efficacy of our 

intuitions, but only to sanction off those which ought to be granted deference by the 

subjective estimation of the current generation.  It is in this way that prenatal and 

preimplantation eugenic interventions are more properly understood to benefit the selectors 

more so than the subjects of selection.  For all potential benefits which may be received by 

new, potential life — all those indicia of the good life, however it may be defined — will 

have been made subject to, and only deemed acceptable by the will of the selector.  In 

negative eugenics, the revocation of liberty, the denial of life on the basis of hereditary 

worth in terms of “feeble-mindedness” or “unlikely to have a good life,” are subjective 

estimates.  These labels serve to “convey nothing fixed and outside opinion.”38 

 At bottom, PPB relies on the assumption that the normative moral precepts of the 

current generation ought to constrain the next generation, both in their behavior and in their 

 
37 Persson., Ingmar and Julian Savulescu (2012) at p. 125. 

 
38 Chesterton, G. K. at p. 61 “Eugenics and Other Evils: An Argument Against the Scientifically Organized 

Society” (1921). 
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genetic dispositions.  And if there is a moral obligation to erect these constraints, as PPB-

advocates advance, then the next generation must be constrained to exist and act in 

accordance with what constitutes the good life in the estimation of the progenitors.  The 

suggestion that the next generation ought to be constrained by the moral proclivities of 

previous generations is far from novel.  It was the ideal that propelled the abuses of interwar 

eugenics, but it may also lend itself to produce thriving societies by promoting religion and 

civic education.  There is a clear distinction to be made between the attempted propagation 

of normativity by means of instruction or social pressure – even coercion – and the 

attempted propagation of normativity by means of limiting biological necessity.   

 Herein lies the end of procreative beneficence.  It seeks not to sway, indoctrinate, 

or even coerce individuals to conform to a particular moral code or conception of what is 

good.  Rather, it removes the conscience from the question altogether, leaving the subject 

disabled to offer any objection.  Claims made by genetically modified individuals as to the 

moral impermissibility of their own genetic modifications are nullified insofar as those 

individuals are unable to make such claims absent their own necessary existence as 

genetically modified individuals.  Professor Julian Savulescu is correct in his estimation 

that PPB is distinct from a historical understanding of negative eugenics in that PPB is not 

coercive.  For coercion presupposes the existence of a curtailable free conscience.  PPB-

advocates seek to kill the conscience by bending all future potential consciences to their 

will as a matter of biological necessity, leaving those undesirable potential consciences to 

rest in an eternal state of potential objection – as embryos.  Procreative beneficence comes 

as close as it may to identifying the same “ever increasing, unceasingly spawning class of 

human beings who never should have been born at all” identified by the interwar 
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eugenicists, and it leads that class of individuals to the same end – being barred from 

existing.39  Where applied eugenics in the interwar period made prey of the most vulnerable 

individuals in society, Professor Savulescu insists that those individuals ought to instead 

be prohibited from entering society in the first place.   

Of all fundamental human rights, the right to life requires perhaps the highest level 

of scrutiny before it may be revoked.40  This ought to especially be the case where no 

extenuating factors are present.  Capital punishment for egregious crimes; preserving the 

life of a mother facing gestational complications; the psychological harms of sexual assault 

and involuntary pregnancy; these all may be soberly – and at times, painfully – weighed 

against that precious right to life.  But in procreative beneficence no such factors are 

present, and the reason for denying the right to life adds insult to injury:  Certain individuals 

are prohibited from existing because their anticipated future actions do not satisfy the 

speculations as to what constitutes the good life on the terms of someone who claims to 

know what is best for them, and in this case, on the “educated” terms of a handful 

bioethicists at the University of Oxford who present no standard for what is good aside 

from the propagation of their own ideals.41   

 
39 Sanger, Margaret. “The Pivot of Civilization” 187, 189 (1922). 

 
40 Cf. “The Papers of Thomas Jefferson” Vol. 1, 1760-1776. ed. Julian P. Boyd. Princeton: Princeton 

University Press, (1950) at pp. 243-247 (“We hold these truths to be sacred and undeniable; that all men are 

created equal and independant, that from that equal creation they derive rights inherent and inalienable, 

among which are the preservation of life, and liberty, and the pursuit of happiness.”) 

 
41 See Savulescu and Kahane (2017) at p. 604 “We can predict to a significant extent what will satisfy 

people or give them pleasure. We can predict what is more likely to be conducive to possessing the 

objective goods of life… [P]PB can still have valid predictive value insofar as certain features of our 

genetics or biology are more conducive to possessing, and enjoying, the things that are objectively good for 

us and insofar as we can predict people’s desires. A life of severe autism or psychopathy is deficient at least 

because of the lack of social value in that life.”) (emphasis added).  
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There is perhaps no precept more essential to the project of Western philosophy 

than that what constitutes the good exists external man’s attempts to describe it.  The New 

Eugenics advances a novel definition of the good by positing a common-sense morality – 

a conception of ultimate truth that does not tease us from behind any epistemic curtain, nor 

inspire us to grasp for its sundry expressions in normativity.  The Socratic Form of the 

Good is castrated of its inward gravitation which heretofore has elicited in men the 

curiosity to discern its character and describe its breadth in our intelligible world, to tease 

out its nuance and act in conformity with its ultimate and unchanging will.42  In man’s 

attempt to conquer his own nature through so-called procreative beneficence, the abolition 

of man is complete.43  PPB endows the unborn generation with a choiceless obligation to 

act within the canons of moral normativity enshrined by their progenitors, constrained not 

by their own consciences but by their very nature.  If the ends of procreative beneficence 

are realized, man will not be found to have conquered nature – let alone his own nature – 

but nature will have conquered man.

 
42 Marcus Tullius Cicero, De Re Publica III ch. xxii (“Est quidem vera lex recta ratio naturae congruens, 

diffusa in omnes, constans, sempiterna, quae vocet ad officium iubendo, vetando a fraude deterreat… et 

omnes gentes et omni tempore una lex et sempiterna et immutabilis continebit.”). 

 
43 See Lewis, C. S. “The Abolition of Man: or Reflections on Education with Special Reference to the 

Teaching of English in the Upper Forms of Schools.” London: Oxford University Press (1943). 
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