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For more than one hundred years, American antitrust laws have helped to define
the legal framework supporting the continuously expanding and developing American
economy. This legal framework has not remained unchanged; rather, the antitrust laws
have been revised and re-interpreted at fairly regular intervals, leading to periodic
changes in the scope and conduct of antitrust enforcement. Interest in and support for the
antitrust enterprise may be seen to rise and fall in rough correlation with changes in the
political and economic cycles. Prominent accounts of the development of American
antitrust enforcement have tended to emphasize the importance of Congress, the
President, the agencies, and, most recently, economic theorists, in helping to shape and
re-define antitrust policy. My dissertation contributes to this literature by focusing on the
institutional role played by the Supreme Court in balancing the contentions of the
political branches, the enforcement agencies, and the advocates of various schools of
economic thought, while also working internally to develop those rules of statutory

 

construction and interpretation and those trial procedures best suited to the peculiar
nature of antitrust proceedings. I examine several distinct approaches on the Court to
antitrust enforcement—the common law, the rule of reason, monopolistic competition,
workable competition, and per se regimentation—before turning to the development of
the Chicago School of antitrust analysis, first examining its origins in the law and
economics seminars of Aaron Director, then following its expansion through the
scholarship of Director’s students and colleagues, and finally tracing some of the most
important instances of the Supreme Court’s confrontation with Chicago School doctrine.
Following a brief look to the future of antitrust law, I conclude with some reflections on
both the enduring relevance of the rule of reason in the Court’s antitrust jurisprudence
and the Court’s unique institutional strengths as a systemic regulator of the American
economy.
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CHAPTER ONE
The Business of the Roberts Court

In a March 2008 cover story for the New York Times Magazine, Jeffrey Rosen
suggested that the legacy of the Roberts Court is likely to center around the increasing
number of business cases to appear on its docket, and the Court’s increasing propensity to
rule in favor of business interests. “Though the current Supreme Court has a well-earned
reputation for divisiveness, it has been surprisingly united in cases affecting business
interests. Of the 30 business cases last term, 22 were decided unanimously, or with only
one or two dissenting votes.”1 Business interests, argues Rosen, seem to be receiving a
warm reception at bar, a trend which is likely to continue for the foreseeable future. And,
indeed, it could be argued that the Court has continued along the lines suggested by
Rosen in its 2009 term, given the recent decision to strike down the McCain-Feingold
Act in Citizens United v. FEC and several major rulings yet to come, most notably two
cases regarding the operative language of Sarbanes-Oxley, and the status of the NFL with
respect to the antitrust laws.2 Of the 71 cases on the Court’s docket in 2009, 24 dealt with
questions of interest to business interests, suggesting that the Roberts Court may indeed
be defined by its increased attention to questions of business and economy.
But attention to questions of interest to business leaders need not necessarily
imply a determination to rule in their favor. Indeed, with the national economy still mired
in a deep recession, it seems only natural that the federal judiciary would help to shoulder
1. Jeffrey Rosen, “Supreme Court Inc.” New York Times Magazine, 16 March 2008.
2. 558 U.S. _____ (2010); Free Enterprise Fund v. PCAOB; American Needle, Inc. v NFL
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the burden of upholding, and in some cases restoring, the rule of law which undergirds
our free market economy. Thus, the Court’s increased attention to business interests may
be better understood as a function of its institutional strengths rather than of ideology,
and may serve a constructive, rather than a sinister, purpose. One of the traditional
functions of the Court has been to ensure that the principles supporting property and
economic liberty are not unduly disrupted during times of economic crisis, a function
which the judiciary, as the only branch of the federal government insulated from the
political pressures of election to office and guaranteed life tenure, is uniquely suited to
exercise. Indeed, the question ought at least to remain open as to whether or not the Court
is competent to reach decisions suitable to all parties in cases which raise questions of
interest to the business community, rather than prematurely to conclude that, if the Court
is hearing more cases involving the business community, it must be an indication that the
Roberts Court is determined to establish a firm pro-business legacy, or to weaken
government regulations in the name of greater economic liberty. One might also ask
whether the interests of the business community may be so easily determined, or whether
it can ever really be clear in advance just how a ‘pro-business’ Court should rule in any
given case. What are we to make of cases pitting rival firms against one another? What
would a ‘pro-business’ ruling look like in such a case? At the very least, we must
acknowledge that the Court has historically played an important role in resolving such
disputes, and, from time to time, helped to shape and govern the national economy, a role
never more pronounced than in its antitrust jurisprudence.

2

Antitrust Law: Norms and Experience
This dissertation examines on two levels the role played by the Supreme Court in
antitrust enforcement—first looking to the development of antitrust law to better
understand what that role has been, then moving beyond precedent to an argument for
what that role ought to be. Taken together, then, this dissertation seeks a deeper
understanding of the Court as an institution, and of the strengths and weaknesses of this
institution for helping to regulate and govern the national economy. Recent writing by
political

scientists

on

the

Supreme

Court

has

largely

divided

along

the

behavioral/normative fault line, with some arguing that judges, just like any other
political actors, tend to vote their personal policy preferences,3 while others have given
more weight to the importance of institutional arrangements for restraining and shaping
individual preferences in important ways, leading them to adopt a more complex view of
political behavior and its causes.4 While this dissertation adopts a developmental
approach to the study of each of these important questions—the is and the ought of
antitrust law, so to speak—it does so with a profound appreciation for the limits of any
single methodological approach, and out of an awareness that the study of American
political development in the courts, though perhaps resurgent, is still vastly overwhelmed
and under-deployed in contemporary political science, where the behavioral methodology
3. Jeffrey A. Segal and Harold J. Spaeth, The Supreme Court and the Attitudinal Model Revisited
(Cambridge: Cambridge University Press, 2002), Majority Rule or Minority Will (Cambridge: Cambridge
University Press, 1999), The Supreme Court and the Attitudinal Model. (Cambridge: Cambridge University
Press, 1993); Lee Epstein and Jack Knight, The Choices Justices Make (Washington, D.C.: CQ Press,
1998); Walter F. Murphy, The Elements of Judicial Strategy (Chicago: University of Chicago Press, 1964).
4. Ronald Kahn and Ken I. Kersch, eds., The Supreme Court & American Political Development
(Lawrence, KS: University of Kansas Press, 2006); Cornell Clayton and Howard Gillman, eds. Supreme
Court Decision-Making (Chicago: University of Chicago Press, 1999); Rogers M. Smith, “Political
Jurisprudence, the ‘New Institutionalism,’ and the Future of Public Law,” 82 American Political Science
Review 89 (1988); and, more generally, Karen Orren and Stephen Skowronek, The Search for American
Political Development (Cambridge: Cambridge University Press, 2004); James G. March and Johan P.
Olsen, Rediscovering Institutions: The Organizational Basis of Politics (New York: The Free Press, 1989).
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and the attitudinal model currently hold sway. Thus, in addition to being a forthright
investigation of antitrust law and the Court, this dissertation also represents a selfconscious attempt on behalf of the author to exhibit the utility and cogency of the
developmental approach to studying law and the courts.
One of the first things to become apparent, upon undertaking a study of the
development of antitrust law and its enforcement in the decisions of the Supreme Court,
is the extent to which the Court is dependent upon a variety of other actors, both public
and private, whose actions and arguments help to shape and limit the decisions of the
Court. Foremost among these mitigating influences, of course, are Congress and the
President. Fundamental to any understanding of the role of the Court is an appreciation of
the separation of powers established in the Constitution, a fundamental fact of the
American regime. At intervals throughout its more than one hundred years of evolution,
antitrust law has been reformed and defined, reinvigorated and deemphasized, by
Congress and by Presidents. The Sherman Act was dramatically revised in 1914 with
enactment of the Clayton Act, and in 1937 with passage of the Miller-Tydings Act, itself
repealed in 1976. The Clayton Act has been substantially revised twice by Congress, first
with respect to its § 2 price discrimination provisions in the 1936 Robinson-Patman Act,
and second with respect to its §7 anti-merger provisions in the 1950 Cellar-Kefauver Act.
In addition to these major revisions, Congress has also frequently issued to certain sectors
of the national economy—from agricultural and fishermen’s organizations to professional
sports leagues to the health insurance industry—exemptions from antitrust scrutiny.

4

Congress has also periodically created commissions to review the antitrust laws and
recommend changes in order to bring them up-to-date.5
Presidents have also played an important role in shaping the scope and direction
of antitrust enforcement, at times creating commissions of their own to study the antitrust
laws, but more importantly in establishing agendas for the enforcement agencies and
staffing them with alternately rigorous or lax enforcers, as each has deemed appropriate.
Presidents have also periodically played an important role in establishing or reestablishing the legitimacy of the antitrust enterprise by initiating big cases meant to
demonstrate the superiority of government power to that of powerful private business
interests. Though private party enforcement (given sufficient incentive through the
Sherman Act’s provision for treble damages in private suits) has played an important
role, the executive agencies (Antitrust Division of the Justice Department and Federal
Trade Commission) continue to shoulder a great deal of the burden in bringing antitrust
violations to court. Presidents have historically played an important role in lobbying for
and securing adequate resources to staff and expand these agencies, in addition to helping
create new institutional resources.6 Agency officials have also exerted a great deal of
influence in the scope and character of antitrust enforcement, occasionally using their
position and the publicity afforded by a prominent antitrust case to establish political
5. Beginning with FDR’s call for a Temporary National Economic Commission (TNEC) in 1938,
there have now been seven antitrust commissions, empowered by various entities—Congress, the Attorney
General, the President—to review the antitrust laws and make recommendations for their improvement.
The most recent Commission, the Antitrust Modernization Commission, was created by act of Congress in
2002 and presented its report and recommendations in 2008.
6. The Bureau of Corporations was established by Theodore Roosevelt in 1903 for the purpose of
gathering the information necessary for the Justice Department to distinguish between ‘good’ and ‘bad’
trusts. Though the Bureau lapsed with TR, it was essentially resurrected and given an additional
enforcement power with passage of the Federal Trade Commission Act of 1914 under Wilson’s New
Freedom.

5

capital of their own.7 Each of these important checks to the Court’s ability to shape
antitrust policy has shown signs of occurring periodically over the past century, and can
be seen to derive from the institutional arrangements established by the Constitution,
suggesting a body of variables occurring in what has been referred to as political time.8
Though these pressures may have begun to exert less influence on the Court, they still
persist to greater or lesser degrees, and, perhaps just as important, the logic of separation
of powers from which they derive has helped to shape those extra-governmental checks
to the judiciary which have developed in secular time.
The chief source of such extra-governmental checks has been a product of the rise
of the economic theorist in the 20th century. As historian Richard Hofstadter reminds us,
the degree of economic expertise present when the provisions of the Sherman Act were
being drafted was negligible at best, and the strongest evidence is that the framers of that
statute were primarily concerned with the political, rather than the economic,
consequences of monopoly, monopolization and restraints of trade.9 But as the American
economy has grown increasingly sophisticated, so have our economists, with each new
generation seeking to revise and perfect the dismal science, improving the models it has
received from its forbears. As economists have developed their discipline they have also
become increasingly more successful in lobbying government officials for the authority

7. Consider the examples of Robert Jackson, Thurman Arnold, and William Baxter treated in
Chapters Five and Nine, respectively.
8. Stephen Skowronek, The Politics Presidents Make: Leadership from John Adams to Bill
Clinton (Cambridge, Mass.: Belknap Press, 1997). Skowronek distinguishes between two bodies of
variables, those occurring in political and secular time, showing how institutional arrangements tend to
perpetuate and shape certain sorts of perennial conflict in ‘political time’ while still allowing for a degree of
historical progress and change in secular time.
9. Richard Hofstadter, “What Happened to the Antitrust Movement?,” in The Paranoid Style in
American Politics and Other Essays (Cambridge, Mass.: Harvard University Press, 1964) 200.
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and autonomy deemed necessary to rationalize the American economy, and this holds
true in the area of antitrust law no less than in other areas. Resistance on the Court to
economic doctrine and its pretensions reaches back at least as far as Justice Holmes’
famous Lochner dissent, in which he railed against the Court majority for striking down
state legislation regulating the working hours of bakers, arguing that
The Fourteenth Amendment does not enact Mr. Herbert Spencer’s Social
Statics…A constitution is not intended to embody a particular economic theory,
whether of paternalism and the organic relation of the citizen to the state, or of
laissez-faire. It is made for people of fundamentally differing views, and the
accident of our finding certain opinions natural and familiar, or novel, and even
shocking, ought not to conclude our judgment upon the question whether statutes
embodying them conflict with the Constitution of the United States. 10
To the extent that economists have been able to reach consensus and demonstrate
predictive or explanatory power for the behavior of individuals and firms in the market,
their arguments have played a very important role in limiting, shaping and defining the
Court’s antitrust jurisprudence. But, like the development of antitrust law, the
development of economics has been far from monolithic, and the Court has often found
that economists, just like others claiming superior or comprehensive understanding of
human behavior, often tend to separate into groups containing ‘fundamentally differing
views.’ In balancing the views of such groups, the Court has found new relevance in its
constitutionally-prescribed role to resolve cases and controversies arising under the
Constitution and our federal laws and treaties.
Indeed, if there is one overriding theme to the present work, it is that of the
essential and irreplaceable role played by the judiciary in the administration and
enforcement of the antitrust laws. This is a finding of no small importance, for the
antitrust laws have been the single most important element of American economic policy
10. (J. Holmes, dissenting) 198 U.S. 45, 75-76 (1905)
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in ensuring the continued existence of a competitive economy, and thus this work
contributes to the literature uncovering the vital role played by an independent judiciary
in erecting, revising, and sustaining the conditions necessary to support a vibrant free
market economy. Indeed, given the dynamics of the current economic crisis, and the
coverage it has received in the press, one might assume that courts have little or no
important role to play in regulating the national economy, but the study undertaken here
finds just the opposite: since passage of the Sherman Act in 1890, the courts, and most
importantly the Supreme Court, have played an extremely significant role in regulating
the national economy and ensuring the continuation of competition through their
interpretation of the antitrust statutes and their application of those statutes to discrete
cases through the distinctively judicial procedure which has come to be known as rule of
reason analysis, the standard to which the Court returned in the 2007 Leegin case
discussed at length in Chapter Nine.
It has been argued by economically-minded legal theorists that decisions such as
Leegin are long overdue, and that, taken along with other recent antitrust decisions, these
cases impose “a new level of rationality, consistency, and indeed, predictability upon
antitrust law….Indeed, the law that is emerging from these cases further develops the
preexisting doctrinal core, eliminating the inconsistencies that had arisen over time.”11
This preexisting doctrinal core was most famously laid out in Robert Bork’s 1978 booklength reformulation of the proper scope and goals of antitrust jurisprudence.12 There

11. Daniel J. Gifford and E. Thomas Sullivan, "The Roberts Antitrust Court: A Transformative
Beginning.” (Symposium: A Continuing Symposium on Antitrust and the Roberts Court). 52 Antitrust
Bulletin 435 (2007).
12. Robert Bork, The Antitrust Paradox: A Policy at War With Itself. New York: Basic Books,
1978.
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Bork argued that the lone goal of antitrust law should be the protection of consumer
welfare, understood to mean the assurance of allocative efficiency by means of restricting
antitrust enforcement to a few well-defined, anti-competitive business practices such as
over-centralization of markets and price collusion.13 Bork’s argument remains today at
once the most readable and the most frequently-cited example, in the area of antitrust
law, of the arguments laid out by the so-called Chicago School of antitrust analysis.
Taken together, these arguments have helped to shape, and continue to influence,
economic policy the world over. Perhaps because of its pervasive influence, the Chicago
School has often been referred to in a derogatory sense, and so it is important to
distinguish here the scope of its involvement in antitrust litigation from its activities in
other political and social circles. The general goal of Chicago School theorists in
engaging government regulation of the economy has been to limit the scope of such
regulation, and the tenor of their antitrust policy goals is closely aligned with this
overarching goal. It is, in a certain sense, ironic that judicial policy-making was Bork’s
answer to the ‘paradox’ of antitrust policy, which he portrayed as being at war with itself
so long as it was determined by application of the antitrust statutes to particular cases.
After all, Bork would later go on to champion the jurisprudence of original intent during
13. For a good discussion of the distinction between allocative and productive efficiency, see
Bork, Antitrust Paradox, 90-129, esp. 90-2. Bork and other prominent members of the Chicago School—
Posner, Easterbrook, Stigler—hold that the courts should seek to secure consumer welfare as the sole end
of antitrust enforcement. In practice, this involves limiting plaintiff actions to those which allege some
anticompetitive behavior on the part of the defendant directly related to restriction of output and the
artificial inflation of prices for consumer goods. In a word, Bork et. al. want to keep goods cheap by
ensuring that industry is producing to its fullest capacity. If the antitrust laws can be applied to this end,
they will have served their purpose. Of course, as critics will point out, this limited scope of enforcement
excludes traditional antitrust concerns with productive efficiency, strategic behavior, and, most importantly,
the political concerns of antitrust law. Good examples of such critical appraisals of price theory-driven
antitrust enforcement include: Hovenkamp, “Antitrust Policy After Chicago” 84 Michigan Law Review 213
(1985); Pitofsky, “The Political Content of Antitrust,” 127 University of Pennsylvania Law Review 1051
(1979); Hughes, “The Left Side of Antitrust: What Fairness Means and Why It Matters” 77 Marquette Law
Review 265 (1994); and Arthur, “Farewell to the Sea of Doubt: Jettisoning the Constitutional Sherman
Act,” 74 California Law Review 2 (1986).
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his Supreme Court nomination hearings in the Senate, and yet in this, one of his earliest
academic forays into Supreme Court jurisprudence, he advocated the obfuscation of
original intent and the Court’s adoption of expert economic opinion despite substantial
grounds for limiting such expertise due to stare decisis concerns. And yet his efforts in
papering over those cases establishing precedents problematic for Chicago School theory
have now met with such success, that it is first necessary to seek out an understanding of
these cases in their own terms before attempting a critique of the price theorists’
characterization of those cases.

The Road to Chicago…and Beyond
So while a critique of the assumptions regarding institutional roles upon which
Chicago School antitrust policy—which has tended to dominate scholarly discussion of
antitrust for the last thirty years, and played an important role in the Court’s
contemporary antitrust jurisprudence—will be undertaken later on in the work, we first
turn to study the horizon against which this movement took place. Far from being the first
school to claim an academic understanding of economics, antitrust scholar Herbert
Hovenkamp has argued, for the greater part of its history interpreting the antitrust
statutes, the Court has had its like-minded experts in the academy. In his article on the
prospects of a post-Chicago approach to antitrust, Hovenkamp argues that, far from
finding a consistent theory of antitrust enforcement in the case law, antitrust enforcement
seems to have changed rather dramatically and regularly in almost every generation since
the Sherman Act was passed in 1890. He identifies a common law school, a rule of
reason school, a monopolistic competition (New Deal) school, a workable competition
school, and a liberal (Harvard) school, each of which offers important alternatives to
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Chicago school orthodoxy.14 In Chapters Two through Six, I survey a number of the
prominent cases representing what Hovenkamp has deemed to be these various schools of
economic thought on the Court, treating also those extra-judicial influences which may
have helped to shape the development of antitrust law, and in so doing, may have
constrained the liberty of the Court to create antitrust policy on a clean slate. While it is
an important aim of this dissertation to provide the reader with a deeper understanding of
contemporary antitrust law and its likely course of development in coming years, it is
important first to review the movement of the antitrust case law and to have some sense
of its larger themes before turning to the specific successes and failures of the most recent
sustained attack on the independence of the judiciary to continue to develop antitrust
policy on a case-by-case basis, that of the law and economics scholars educated in the
Chicago School tradition. Only after undertaking such a survey are we best able to see
how policies have changed, and perhaps anticipate the ways in which they will continue
to change, as law and theory try to fit themselves to the problems of each generation.
Having begun with a general overview of the case law leading up to the ‘antitrust
revolution’15 sparked by the Chicago School theorists, the next few chapters present a
step-by-step analysis of the development of the Chicago School of antitrust analysis. I
have chosen to do this in three stages. Chapter Seven examines the experience, writings
and pedagogy of Aaron Director, today widely recognized as the founder of the Chicago
School of law and economics due to his efforts in the University of Chicago’s law school
and in founding the Journal of Law and Economics in the mid-twentieth century. Chapter

14. Hovenkamp, “Antitrust After Chicago,” 213-4.
15. John E. Kwoka and Lawrence J. White, eds. The Antitrust Revolution, 5th ed. (Oxford:
Oxford University Press, 2008).
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Eight shows how the arguments developed by Director took hold in the scholarship in
two waves, first among the students who were part of the Antitrust Project under his
leadership at the University of Chicago, and later in the works of two soon-to-be
prominent federal judges, Robert Bork and Richard Posner. Important in this chapter is
the transformation seen to be taking place within the Chicago School itself, as it moves
from the primarily critical role of outlier within the academic and scholarly community
toward the positive policy pretensions which would ultimately become the orthodoxy of
the law and economics movement. By scrutinizing the arguments made by the price
theorists during this interval, we are not only better able to understand the principles
undergirding contemporary federal antitrust policy, but we may also see in greater depth
how the transition from one school of thought to another was achieved. Finally, Chapter
Nine evaluates a number of recent antitrust cases, taking note of the varying degrees of
success with which the theories and policy prescriptions of Chicago School theorists have
met at bar.
Before concluding, I undertake a brief look into the future of American antitrust.
Chapter Ten examines the rise of post-Chicago economics and the advent of the New
Economy as important challenges to the Chicago consensus, focusing on the role likely to
be played by behavioral economists and students of the ‘chastened’ Harvard School in
the next wave of antitrust reform. Finally, in Chapter Eleven I return to the question of
what the role of the Court should be in antitrust enforcement, reviewing the Court’s
experiences with different theories of antitrust before asking how the Court might hope to
draw on its unique institutional resources in resisting the encroachments of external
forces into its own legitimate, if limited, sphere of control over economic regulatory
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policy. In conclusion, I lay out my argument for the superiority of rule of reason analysis,
which seeks to balance the insights of economic theorists with an appreciation of the
constitutional framework within which the Court operates. If economic theory—leaving
to one side the question of which theory, whether that of the Harvard School, the Chicago
School, the post-Chicagoans or behavioral economists—is to be applied to antitrust cases,
this standard must be written into statutes by Congress and signed into law by the
President. The Court loses legitimacy and coherence when it removes itself from the task
of applying written law to particular cases. It is poorly constituted for formulating and
implementing durable and sensible economic policy independent of the political
branches, and yet its independence and isolation from political pressures make it ideally
suited for evaluating the facts and weighing the arguments of parties in particular cases,
and thereby playing an important role in the continued unfolding and development of
antitrust law through its unique competencies of interpretation, rationalization, balancing
and legitimation.
The Chicago School continues to dominate academic discussion of antitrust law—
Bork’s Antitrust Paradox16 and Posner’s Antitrust Law17 remain the two most cited texts

16. Though Paradox remains his most popular treatment of antitrust policy, attention to his initial
two-part article on “The Rule of Reason and the Per Se Concept: Price Fixing and Market Division” 74
Yale Law Journal 776 (1966) and 75 Yale Law Journal 374 (1965) and his treatment of the debate over
legislative intent in the Sherman Act (9 Journal of Law and Economics 7 (1966)) remain essential reading
material for all students of contemporary antitrust law. In Bork’s early work we find a defense of the
Chicago School policy agenda from its first principles: a belief in the primacy of Congress’ concern for
protecting consumer welfare with the antitrust statutes and in the claim that price theory offers the best
means available for judges to determine when firms are behaving in an anticompetitive manner. Over time,
these principles have come to be almost universally accepted, and the concern with a defense of a law and
economics approach to antitrust enforcement has been replaced by a concern with applying this approach to
business behavior. Cf. Richard Hofstadter. “What Happened to the Antitrust Movement?” in The Paranoid
Style in American Politics and Other Essays Cambridge: Harvard University Press, 1965, 205.
17. In his preface to the second edition, Posner explained that “the first edition of this book,
published a quarter of a century ago, bore the subtitle ‘An Economic Perspective,’ implying there were
other perspectives. The implication was spelled out in the preface, where I announced that the purpose of
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in current antitrust literature—but in recent years the post-Chicago school has begun to
make headway in the leading journals.18 While much of my critique of the Chicago
School approach to antitrust enforcement is indebted to the work of Hovenkamp,
Pitofsky,19 Hughes20 and others, my work underscores the important role which
American institutional arrangements continue to play in shaping effective law and
economic policy, and thus is at once more and less critical of the Chicago School than its
prominent post-Chicago critics. It is more critical because it calls into question the shared
assumptions of Chicagoans and post-Chicagoans that the Court is competent to apply
economic expertise to the facts of particular cases, and, regardless of the question of
competence, that it would be well advised to avoid so doing without explicit statutory
direction to do so from Congress. But my work is also less critical of Chicago, in a sense,
because it would allow the Court room within its rule of reason analysis to reach
decisions in particular cases which are consistent with the policy goals of Chicagoans.
the book was to expound and defend the economic approach to antitrust law. In the intervening years, the
other perspectives have largely fallen away, a change that I have marked by dropping the subtitle from this
new edition.’ (Antitrust Law (2nd ed.), Chicago: University of Chicago Press, 2001). If Bork’s early
writings represent the principled defense of the Chicago School’s innovations in antitrust policy, Posner’s
work is, in many ways, its economically rigorous corollary. Bork makes the argument for a single-goal
antitrust policy to be defined and policed in the language of economic theory, and Posner writes to show
judges and lawyers how economics can be applied to particular problems in the law. A problem arises,
however, when discussion of antitrust law in the literature becomes, so to speak, all Posner and no Bork.
18. Hovenkamp began his critique of the Chicago regime in 1985 with “Antitrust Policy After
Chicago” 84 Michigan Law Review 213. In the intervening years his work has sought to place the
achievements of the Chicago School in context, with particular attention to the continuing importance of
the Harvard School which immediately preceded the Chicago School as the economic model of choice on
the Court. He has taken up this theme most recently in “The Chicago and Harvard Schools and the
Dominant Firm” in Robert Pitofsky, ed. How the Chicago School Overshot the Mark: The Effect of
Conservative Economic Analysis on U.S. Antitrust. Oxford: Oxford University Press, 2008.
19. Cf. Robert Pitofsky, “The Political Content of Antitrust,” 127 University of Pennsylvania Law
Review 1051 (1979), “Antitrust at the Turn of the Twenty-First Century: A View From the Middle,” 76 St.
John’s Law Review 583-594 (2002) and “Past, Present, and Future of Antitrust Enforcement at the Federal
Trade Commission,” 72 University of Chicago Law Review 209 (2005)
20. Cf. “The Left Side of Antitrust: What Fairness Means and Why It Matters” 77 Marquette Law
Review 265 (1994)
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Aside from such matters of interest primarily to scholars within the field of
antitrust, however, the present work may also offer an important perspective on a
question of a more general nature, namely, what role should the government play in
regulating the American economy? The current crisis of confidence in the economy, and
the unprecedented measures being undertaken by the government to combat it, mark this
as a period of turbulence, and, potentially, of transition. For the past thirty years,
deregulation has been the Washington consensus. This consensus seems, at the very least,
to be profoundly shaken, and we could, in fact, be seeing the beginning of a new era of
heightened government regulation of the economy. Though this regulation is unlikely to
reach the levels with which Aaron Director was familiar when he began to study the
antitrust laws—such change is impossible to imagine without undermining the structures
supporting the global economy which has taken shape over the past thirty years—there is
still a danger that new regulations could stifle the innovation and creative destruction
characteristic of the New Economy. Such concerns are destined to remain primarily
theoretical while questions remain open as to what form this regulation will take, and yet
the prospect of a fundamental shift in the legal framework supporting the American
economy restores a certain degree of excitement to the consideration of what are prone,
in other political climates, to be considered the esoteric considerations of economic and
political theorists.
Though antitrust is today a diminished passion of American politics, we must not
assume that this will always be the case. As Hofstadter reminds us, the antitrust
movement had its roots in the general mistrust with which the majority of Americans
regard concentrations of power—economic as well as political and religious—a popular
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attitude reflected in the Framers’ decision to divide the powers of government into three
distinct political institutions. Though popular support for antitrust may have diminished
since the Progressive era, it will always remain a latent possibility, a plausible course of
government action, due in no small part to these institutional arrangements, and the
theory of government which supports them. Antitrust is destined to remain a part of the
American creed for as long as the regime is constrained by the theories of federalism and
the separation of powers. Indeed, it is, in a sense, the intuitive application of the logic of
these theories, and most especially of the separation of powers, to the marketplace. As the
Framers would no doubt have us remember, both democracies and republics have been,
historically, prone to violent upheavals, and it is an important role of the political scientist
to suggest measured and institutionally appropriate responses or policies in moments of
crisis, while also making the most of those auxiliary precautions woven into our
constitutional fabric by the Framers. Economic theory offers a number of important
insights into how markets work and why government intervention in them is likely to do
more harm than good. But in moments of panic, markets may rely on government
intervention to assuage widespread fears of market failure. In such times, the Court may
play an important role, inserting itself between frustrated majorities and anxious elites.
Judges must balance the business community’s legitimate concerns with efficiency and
profit maximization with popular cries for regulation in hopes of bringing a greater
degree of justice and accountability to the market. Consumer welfare may yet be the sole
goal of antitrust enforcement, as the Chicago price theorists have argued, and yet a more
nuanced view of what constitutes the welfare of the consumer may be required, balancing
the concern of efficiency with other legitimate concerns. What Bork saw as a paradox in
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antitrust policy in need of resolution seems rather to have been the Court’s appreciation
of the need to balance these interests, rather than embracing one while excluding the
others. This dissertation will present the case for a principled return to this pragmatic
view, urging the Court to embrace its role as conciliator, encouraging moderation from
extremists on both sides of the current debates over the proper scope and form of
government regulation of the economy in coming years.
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CHAPTER TWO
The Common Law

“It may be, as suggested by the court, that local monopolies cannot endure long, because
their very existence tempts outside capital into competition; but the public policy
embodied in the common law requires the discouragement of monopolies, however
temporary their existence should be.”
--Justice William Howard Taft
U.S. v. Addyston Pipe and Steel Co.
The ongoing crisis in the economy has led federal policymakers to rethink the
first principles of the Washington consensus of deregulation and market-based reform.
President Obama marked this change in outlook in his Inaugural Address:
The question we ask today is not whether our government is too big or too small,
but whether it works….Nor is the question before us whether the market is a force
for good or ill. Its power to generate wealth and expand freedom is unmatched.
But the crisis has reminded us that without a watchful eye, the market can spin out
of control—and that a nation cannot prosper long when it favors only the
prosperous. The success of our economy has always depended not just on the size
of our gross domestic product, but on the reach of our prosperity.
Not too long ago the Washington consensus was that “a rising tide raises all ships” and
the argument that, rather than worrying about how the ‘pie’ of our GDP should be
divided, government should focus simply on ‘growing the pie,’ was accepted by most.
But in a slumping economy, with fortunes changing and confidence flagging, ideas which
were once accepted as commonplace have now become divisive, as individuals begin to
rethink their assumptions about the role of the federal government in regulating the
economy. In other words, we seem to be seeing precisely the sort of generational change
in economic policy which, as Hovenkamp argues, has frequently colored the history of
American antitrust law.
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In coming years, it seems likely that the market will no longer be trusted to
regulate and police its own activities, as elected officials, driven by the incentives derived
from the institutional arrangements established in the Constitution, seek to take visible
action to right the capsizing economy and ensure that reforms are made to prevent the
excesses of speculation and leveraging—the perceived causes of the current crisis—from
destabilizing our economy in the future. Because of these institutional incentives—the
need to legitimate time in office by producing evidence that a representative has served
the interests of his or her constituents well which the requirement of regular elections has
established in our regime—the political branches will likely seek to collaborate to fix the
national economy. There will no doubt be some quibbling among representatives, who
may continue to calculate their primary interest to be protecting the interests of their
constituents, rather than the national interest. Nevertheless, the overall mood of
Washington is likely to shift in the near future from one inclined to see the virtues and
benefits of deregulation to its costs, its dangers, its limitations. Momentum is likely to
shift toward those who favor federal regulation of the economy.
But while the political branches work to create the appropriate changes to the
current regulatory regime, what will the Court do? An important step in coming to
understand the role of the Court in federal regulation of the economy and forecasting the
role it is likely to assume in the future is first to review what the role of the Court in this
area has been in the past, and to see how it has developed over time. Perhaps the most
critical role of the judiciary in regulating the economy in the past, or at any rate since the
beginning of the 20th century, has been that of interpreting the antitrust statutes, and
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applying them to individual cases, serving as an important link between the law and
policy of the government and the ever-changing business practices of the private sector.
In the following chapters we provide a series of snapshots of the role the Court
has played in regulating the economy, alternately enforcing and refusing or failing to
enforce the various antitrust statutes. In our account, we adopt the rough outline of
Hovenkamp, who argues that the development of antitrust jurisprudence can be divided
into six periods, each marked by the dominance of a particular school of thought: the
common law school, the rule of reason school, the monopolistic competition school, the
workable competition school, the liberal or Harvard school, and the law and economics,
or Chicago, school. Each school can be seen to formulate its ideas about the role of the
judiciary in regulating the economy through its interpretation and enforcement of the
antitrust statutes to particular cases and through its continual adaptation to the changes in
business practices and the defense arguments which accompany them. Accompanying
each school, and, we will argue, progressively more significant in each new iteration of
the development of American antitrust law, is the scholarship of economic and legal
theorists, and its critical appraisal of the economic theory and legal practice which has
preceded it. Any study of the developments in the practice of the Court’s antitrust
jurisprudence lacking a treatment of the theory and scholarship which accompanied it and
led it toward further development would surely be incomplete, and so I have attempted to
incorporate the main lines of academic debate into the narrative which follows. This
scholarship seems to have served two different roles, or to have come in two distinct
modes, as explained by Hovenkamp.
The life of a school of antitrust policy is like the life of a scientific model. First
the model experiences a period when only one or a few people dare to propose it.
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These people may be treated as charlatans by those who work within the
consensus model. Later, a breakthrough or discovery, or perhaps a series of
discoveries, occurs that both discredits the accepted model and makes the new
model seem far more palatable. Then the model achieves consensus, and most
people in the scholarly community try to jump on the wagon—to do research that
will validate the model, or that is guided by the framework established by the
model. The model determines “relevance.” Relevant evidence is that which is
explained by or “fits into” the existing model. Irrelevant evidence is that which
cannot be accounted for by the model.1
In this way, to the extent that the Court’s antitrust jurisprudence has followed the policy
arguments of any particular model of scholarship, it can be divided into distinct schools
and be seen to have some demonstrable claim to autonomy and internal consistency,
while also being part of a larger narrative of progressive evolution in this area of the law,
leading many scholars to expect an eventual resolution of the conflicts which lie at the
heart of competition law.
Although this description of the progressive evolution of antitrust jurisprudence,
with each generation bringing criticisms and improvements to the body of antitrust law,
explains a great deal in the development of that law, it also runs the danger of implying
that a final solution to the problems of antitrust law is imminent or inevitable, a
conclusion which we should be loathe to admit without sufficient reflection. On the
contrary, the evidence presented in the following six chapters suggests that the
development of the law may actually be far more cyclical, reflecting a perennial struggle
for control between populists and elites, advocates of economic liberty and advocates of
economic regulation. The knowledge that emerges from a study of the history and
development of antitrust law may, therefore, issue in a call for statesmanlike attention on
the part of the judiciary to the twin dangers of dominance in the regime by either the rich
and elite or the poor and democratic classes, and an endorsement of the importance of
1. Herbert Hovenkamp, “Antitrust Policy After Chicago,” 84 Michigan Law Review 215 (1985).
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cultivating a strong middle class in perpetuating a healthy, vital economy and political
system. Complicating such an understanding of the judiciary, however, is the fact that
traditional party distinctions tend to break down in particular cases, with elites at times
siding with government regulators due to a belief that they could steer regulation to their
own advantage, and populists occasionally advocating laissez-faire economics as an
important agent of social and economic equalization, allowing all citizens to compete in
the marketplace on equal footing. Having become acquainted with such messy particulars
through its charge to resolve cases and controversies of a federal nature, the Court may be
seen as particularly well-suited to adopt the sort of moderating approach to the
administration of the antitrust laws necessary to ensure continued competition in the
national economy. The key to achieving sound and successful antitrust jurisprudence in
the judiciary may consist in the principled acceptance of an enduring tension in all
political communities, rather than a faith in the capability for scientific study and
innovation to overcome such tensions.

The Sherman Act
The Sherman Antitrust Act of 1890 was at once an ambitious piece of legislation
and a product of legislative compromise. As such, its interpretation and enforcement by
the courts was, at first, ambiguous and uncertain. Among the earliest opinions handed
down by the Supreme Court involving the new antitrust statute, certainly the most famous
was Chief Justice Fuller’s opinion in United States v. E.C. Knight Co.2 Because it refused
to break up the virtual monopoly on manufacture of sugar at issue in the case, Fuller’s
E.C. Knight opinion has often been cited as a repudiation of the policy goals of the

2. 156 U.S. 1 (1895)
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Sherman Act, and as largely responsible for deterring more vigorous prosecution of the
law by the executive branch.3 But contrary to this view of a rigid and unresponsive
judiciary, William Letwin has argued that Fuller’s distinction between manufacture and
commerce was not so much a refusal to enforce the Sherman Act on the part of the Court
as it was an attempt to redirect the energies of government prosecutors away from certain
lines of attack of dubious constitutionality—could Congress really prevent the purchase
by one firm of four other firms in the same industry, city and state, without violating the
constitutional principle of federalism implied in the limited scope of Congress’
commerce power to the regulation of foreign and interstate, but not intrastate,
commerce?—and toward avenues of more certain constitutional footing.4
E.C. Knight need not be seen as the Fuller Court’s refusal to enforce the Sherman
Act, then, but rather as a sort of ‘revise and resubmit’ message to the government’s
lawyers in the Justice Department. Indeed, the Court seemed to be signaling its
3. Alexander Bickel, The Judiciary and Responsible Government, 1910-1921 (9 Oliver Wendell
Holmes Devise History of the Supreme Court of the United States, 1984) 87; Peter Irons, A People’s
History of the Supreme Court (New York: Viking Press, 1999) 243-4; Ernest Gellhorn, Antitrust Law and
Economics (St. Paul, Minn.: West Publishing, 1976) 24-5.
4. “[Fuller] insisted that the fundamental legal question was “whether conceding that the
existence of a monopoly in manufacture is established by the evidence, that monopoly can be directly
suppressed under the Act of Congress in the mode attempted by this bill.” This way of putting the case
stressed two parts of the question: first, whether the Sherman Act could destroy a monopoly of
manufacture, and, second, whether attempt to dissolve the contracts involved in this case was an
appropriate way to invoke this Act against these defendants. Fuller answered the first half of the question
by holding that the monopoly of manufacture only “incidentally and indirectly” affected commerce and that
it therefore was not amenable to Federal statutes based on the commerce clause. The second part he
answered by suggesting that, had the Government concentrated its attack on the trust’s commercial
activities, the decision would have gone differently. To assail the trust for acquiring manufacturing plants
was inevitably to make the trust’s commercial activities appear secondary; but if its commercial activities
had been emphasized in the bill, no constitutional question could have arisen. This suggestion appears in
his first summary of the case as well as in his closing remark that “there was nothing in the proofs to
indicate any intention to put a restraint upon trade or commerce, and the fact, as we have seen, that trade or
commerce might be indirectly affected was not enough to entitle complaints to a decree.”
Many other signs in Fuller’s opinion suggest that but for this defect in the Government’s strategy,
the Court would have decided in its favor.” William Letwin, Law and Economic Policy in America (New
York: Random House, 1965), 164-5. My argument in this chapter draws heavily from Letwin’s work, a
study of the interplay between the branches of government as its antitrust policy evolved between 1890 and
1914, the year in which both the Clayton Act and the Federal Trade Commission Act were signed into law.
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willingness to transcend the customary limits set forward by the common law to remedy
combinations, contracts and conspiracies in restraint of trade by allowing suits at equity
to suggest more dramatic remedies.
The common law against contracts in restraint of trade derived from experiences
with a certain sort of scenario. Suppose two men in the English town of Dale in the early
15th century are competing for business in the dying trade. One man offers the other a
significant sum of money in exchange if he agrees to sign a contract guaranteeing that he
will no longer practice his trade in the town.5 The reasoning of the first man is that,
deprived of his competitor in the town, he will now double his client base and, perhaps,
be free to charge higher prices for his services, thereby recouping the money paid to his
competitor in short time. But courts refused to enforce such contracts, ruling that they
were contrary to sound public policy. Social mobility and transition from one profession
to another were virtually unheard of at the time. Should the court uphold such a contract,
it would have the detrimental effect of allowing the shrewd to starve those with a
diminished appreciation of the implications of contracts. What was a dyer who was
forbidden by contract to dye to do? Such contracts in restraint of trade had the effect, the
court realized, of burdening the public welfare for the sake of private benefit. But in time,
as it became more feasible for individuals to move from one trade into another, or from
one town to another, the common law against contracts in restraint of trade was gradually
replaced by the common law against unreasonable contracts and combinations in
restraint of trade. It is important to note the role played by the court in delaying
innovation in business practice until society had adapted to changing conditions, then

5. This example is drawn from the Case of John Dyer as set out in Letwin, Law and Economic
Policy, 39-46.
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fostering the development of this innovation through the upholding of well-written
contracts. The court eventually began to acknowledge arguments for the legitimate state
interest in creating efficiency by means of consolidation and combination. Guilds gave
way to corporations, and corporations expanded by purchasing the shops of individuals
practicing a trade, and securing, by contract, a guarantee from these individuals that they
would not open new shops to compete with the combination. Such contractual clauses
were seen as reasonable and legitimate restraints on trade, to secure larger businesses
from excessive and detrimental competition. The question for the courts was no longer
whether the contract restrained the individual’s right to practice his trade, but, rather,
whether the scope of this restraint was necessary for enforcing the main purpose of the
contract, which was to effectively transfer ownership of a business from one person to
another. How far should such a restraint be permitted to reach? Did it end with the town,
the county or the country? Or was it universal? As business continued to consolidate, so
did the sphere of reasonable restraints, under the supervision of the courts.
By the time the Sherman Act was passed in the United States, the common law, as
it was being applied in the states, was relatively accommodating toward combination and
even monopolization in business, often viewing competition as a vice to be avoided in
most cases. In a line of early lower court cases6 the courts, taking their cue from the
language of the Sherman Act, imported the precedents of the common law and dismissed
most cases for a variety of what, to modern readers, are likely to seem highly technical
and improbable reasons—‘insufficient’ indictments failing to give defendants a clear
6. United States v. Greenhut 50 Fed. 469 (D. Mass. 1892); In re Corning 51 Fed. 205 (N.D. Ohio
1892); In re Terrell 51 Fed 213 (C.C.S.D.N.Y. 1892); In re Greene 52 Fed. 104 (C.C.S.D. Ohio 1892);
United States v. Nelson 52 Fed. 646 (D. Minn. 1892); United States v. Patterson 55 Fed. 605 (C.C.D. Mass.
1893); and United States v. Trans-Missouri Freight Association 53 Fed 440 (C.C.D. Kan. 1892), affirmed
58 Fed. 58 (8th Cir. 1893)
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enough statement of the charges against them, the failure to connect the Sherman Act
prohibitions of ‘restraint of trade’ and ‘monopolizing’ to any particular actions, the
possibility that the Act prohibited only the making of a contract in restraint of trade, but
not the actual restraint of trade, the insistence that true monopoly consists only of an
exclusive right vested in the monopolist which is protected from competition by
restrictions imposed on all others, prosecution of trusts formed prior to passage of the
Sherman Act would constitute a violation of the Constitution’s prohibition of ex post
facto laws, and, perhaps most dramatically, out of a belief that “the Sherman Act
positively endorsed combinations whose sole purpose was to do away with excessive
competition.”7 Taken together, these decisions were largely of a piece with the common
law consensus in England, where monopolization and contracts, combinations and
conspiracies in restraint of trade were left largely unchecked by Parliament, being seen as
essential, rather than dangerous, to the progress and development of the British economy.
Thus, it appeared that the courts had adopted a view that the Sherman Act was merely
Congress’ explicit adoption of the common law against monopolization and contracts,
combinations and conspiracies in restraint of trade into the American legal system.
But with the Supreme Court’s ruling in E.C. Knight, and its affirmation of that
ruling two years later in United States v. Trans-Missouri Freight Association,8 we see the
Court beginning to abandon this consensus and forging a more dynamic role for the
government, and particularly the courts, in shaping the economy. Perhaps the Sherman

7. See Letwin, Law and Economic Policy, 144-55.
8. 166 U.S. 290 (1897)
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Act was something more than simply the codification of the common law.9 For, where
the common law remedy for contracts made in restraint of trade was merely a refusal on
the part of the courts to enforce such contracts, the Sherman Act criminalized such
contracts, combinations and conspiracies, inviting both public and private suits to
challenge such monopolistic, anti-competitive behavior, and offering treble damages plus
lawyers’ fees to those private parties who successfully prosecuted a case under the Act.
Though the Sherman Act had adopted the language of the common law, it moved
beyond the remedies available to courts at common law for restraints and
monopolization—not only would the courts refuse to enforce the contracts of
monopolizing firms attempting to illegally restrain, but they were also empowered to
punish such attempts to restrain trade or monopolize with fines, imprisonment, and, if
deemed necessary, further remedies, through use of the equity power. Further, the Act
allowed for two sources of enforcement. Section 4 called for the “several district
attorneys of the United States…under the direction of the Attorney General, to institute
proceedings in equity to prevent and restrain such violations.” The antitrust laws were to
be enforced by the executive branch of the federal government. But Section 7, with its
incentive of treble damages, also gave private parties a role in enforcing the antitrust laws
and policing the activities of the business sector. Despite, or perhaps because of, the clear
Congressional support for increased policing of business practice by the executive and by
private parties as indicated by the text of the Sherman Act, several important questions
still remained. To what extent should the precedents and teachings of the common law be
adopted as public and private policing of the economy were ramping up? Who would
determine when a contract, combination or conspiracy was operating in restraint of trade?
9. Letwin, Law and Economic Policy, 167.
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What sorts of business practices would be considered as indicative of an intent to
monopolize or restrain trade? Could potential monopolists be restrained via arguments
presenting evidence of incipient monopoly? Were contracts unreasonably restraining
trade but made prior to passage of the Sherman Act to be held as void? Could firms
monopolizing or restraining trade on the basis of such contracts be held liable for their
behavior under the Sherman Act?
Peckham’s opinion in Trans-Missouri argued that, far from simply embracing the
common law prohibition of unreasonable restraints of trade, the Sherman Act was meant
to prohibit every contract, combination or conspiracy in restraint of trade. The act, after
all, does not mention the standard of reasonableness, and Peckham refused to adopt it. If
this was the case, then the Sherman Act was actually a radical break from the common
law, which developed gradually and over a number of years, and tended to refrain from
interfering in the development and re-organization of industry which was taking place at
the time. The common law had adapted to changes in society over time. Peckham’s
reading of the Sherman Act attributes to Congress an intention of dramatically changing
the nature of American commerce—and the degree to which the federal government
would insert itself into it—in a single stroke, effectively preventing further consolidation
of businesses. Had this reading of the Sherman Act endured, it would have radically
reshaped American society, and this cure may actually have proved more perilous to the
economy than the diseases of anticompetitive behavior and monopolization in turn-ofthe-century American business.
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Addyston Pipe: Naked and Ancillary Restraints
We find an alternative to Peckham’s interpretation and application of the Sherman
Act in Taft’s Circuit Court Opinion in U.S. v. Addyston Pipe and Steel Co.10 This was a
proceeding in equity begun by the Attorney General on behalf of the United States
against six corporations engaged in the manufacture of cast-iron pipe, charging them with
a combination and conspiracy in unlawful restraint of interstate commerce in such pipe.
The defendants had formed a trade association which, they claimed, existed primarily
“for the purpose of avoiding the great losses they would otherwise sustain, due to ruinous
competition”11 and which, as the prosecution made clear, in fact served to facilitate bidrigging for a great many public works contracts in more than three dozen states and
territories. Territories were divided by the members into pay and free territories. In free
territories, corporations would be free from internal competition with other members of
the association for contracts, though they could call on member corporations to submit
artificially high bids at public auction. In pay territory, members of the association would
compete internally for the privilege of bidding for contracts, the winner having to pay a
small fee to the association for each contract it “won,” and an additional set fee for every
ton of pipe delivered to pay territory. Fees paid to the association were divided among
the member corporations regularly on the basis of tonnage shipped into pay territory. The
corporation promising the highest bonus to the association was then free to submit a
higher price at public auction than it would have been able to submit under conditions of
pure competition. The association was still occasionally underbid by non-member
corporations, but the accepted rationale of the member corporations was that such bids
10. 85 F1d. 271 (1898)
11. 85 F1d. 271, 273 (1898)
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were only won because the successful firms were bidding at a loss, and that “when
business goes at a loss, we are willing that other shops make it.”12 At this time, a
significant amount of the bidding price for contracts in steel pipe was the result of
delivery costs. Pipe made in Chattanooga and delivered by rail to Wyoming would cost
significantly more than pipe made in St. Louis and shipping to the same place. Thus,
though non-member corporations might be able to underbid the associated firms for
contracts in the immediate vicinity of its shops, delivery costs would limit its ability to
compete effectively with the associated firms outside of this radius. Because pay territory
was subject to competition and added fees, it was not uncommon for firms based in a
region to sign contracts for delivery of pipe outside of its free territory for prices less than
that which it sold for contracts closer to its shop. This pricing discrepancy was eventually
noticed, and cities began to suspect a combination or conspiracy was at work. Member
corporations were charging monopolistic prices in their free territory, and selling at or
near price in distant locations. On the strength of this evidence, the government began its
investigation, and succeeded in prosecuting the association. The court enjoined the
defendants’ combination, and prevented them from doing future business under it, but
refused to seize and condemn the property engaged in illegal interstate commerce without
a jury trial.
In coming to this decision, Taft made an important distinction between naked and
ancillary restraints, explaining that not all contracts in restraint of trade are dangerous to
competition. The role of the court was that of interpreting the main purpose of the
contract, and then determining whether or not the restraint of trade demanded by it was
ancillary to a legitimate purpose in line with government policy, or merely a naked
12. 85 F1d. 271, 276 (1898)
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restraint, an unadulterated attempt to fix prices by collusion. In so doing, we see Taft’s
attempt to carry over something of the common law approach to analyzing contracts and
combinations in restraint of trade. “It is true,” Taft reflected,
that there are some cases in which the courts, mistaking, as we conceive, the
proper limits of the relaxation of the rules for determining the unreasonableness of
restraints of trade, have set sail on a sea of doubt, and have assumed the power to
say, in respect to contracts which have no other purpose and no other
consideration on either side than the mutual restraint of the parties, how much
restraint of competition is in the public interest and how much is not. The
manifest danger in the administration of justice according to so shifting, vague
and indeterminate a standard would seem to be a strong reason against adopting
it.13
The attempt of courts to determine on a case by case basis what was and was not a
restraint of trade contrary to public policy or the public interest would seem to run
contrary to certain fundamental principles of the American regime such as our
commitment to the rule of law and the sanctity of private contract. By distinguishing
naked from ancillary restraints, Taft hoped to draw the courts back to safer waters,
grounding the determination of whether or not individual practices were illegal restraints
of trade in a fair reading of the contract in question. What was the primary purpose of the
contract? Was the restraint imposed by the contract ancillary to the proper functioning of
the contract, which itself must not have a purpose opposed to public policy, or was it a
naked attempt to restrain trade, to limit competition, and to fix price above fair market
values? Taft judged the combination of pipe manufacturers in this case to be a mere
vehicle for organizing market division and price-fixing, a naked and illegal restraint of
trade under the Sherman Act, and must therefore be dissolved.14

13. 85 F1d. 271, 283-4 (1898) (emphasis added)
14. “Much evidence is adduced upon affidavit to prove that defendants had no power arbitrarily to
fix prices, and that they were always obliged to meet competition. …The most cogent evidence that they
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Today, the common law understanding of restraints and monopolization, and the
proper judicial remedies for each, is now all but forgotten. It has been eroded and
replaced at once by both Congressional responses to changes in business behavior and
also the economic rationale which seeks to explain this behavior. These statements of
economic policy are supported by, and in many instances foreshadowed in, an extensive
body of legal precedents recording the interpretations that the courts have applied to these
laws. Taft’s opinion represents an important articulation point or moment in the
development of antitrust jurisprudence, and, as such, has received a great deal of attention
from scholars, who disagree about the nature of its significance. Robert Bork has written
that “given the time at which it was written, Addyston must rank as one of the greatest, if
not the greatest, antitrust opinions in the history of the law.”15 For Bork, the significance
of Taft’s opinion lies in the distinction he makes between naked and ancillary restraints
of trade, and in the useful analogies which can be drawn between his decision and the
most prominent questions of antitrust law in the 1960s and 1970s. Restraints which
merely restrict competition should be dismissed outright, but restraints which are
ancillary to a legitimate purpose need not be ruled illegal under the Sherman Act. In
suggesting the distinction, Bork argues that Taft was laying the groundwork for what
would be the Chicago School endorsement of the efficiency or consumer welfare

had this power is the fact, everywhere apparent in the record, that they exercised it….The defendants were,
by their combination, therefore able to deprive the public in a large territory of the advantages otherwise
accruing to them from the proximity of defendants’ pipe factories, and, by keeping prices just low enough
to prevent competition by Eastern manufacturers, to compel the public to pay an increase over what the
price would have been, if fixed by competition between defendants, nearly equal to the advantage in freight
rates enjoyed by defendants over Eastern competitors. The defendants acquired this power by voluntarily
agreeing to sell only at prices fixed by their committee, and by allowing the highest bidder at the secret
“auction pool” to become the lowest bidder of them at the public letting.” 85 F1d. 271, 292 (1898)
15. Robert Bork, The Antitrust Paradox: A Policy At War With Itself (New York: Basic Books,
1978) 26.
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argument of big business against those of New Deal corporatism or the small business
protectionism of the Harvard, or liberal, school. Of course, the usefulness of the Addyston
Pipe decision for Bork’s ends lies in his ability to present it in a modern translation.16
Once he has translated the case, Bork finds in Taft’s dichotomy two other useful
corollaries. The first is an exception to the otherwise broad emancipation of ancillary
restraints from the scope of the Sherman Act in the case of ancillary restraints found to be
“part of a general plan to gain monopoly control of the market.”17 The second is his claim
that Taft would declare all vertical restraints to be exempt from prosecution under the
antitrust statutes, because all such restraints are ancillary to the legitimate purpose of
economic integration.18 All of this leads Bork to conclude that Taft, once his
jurisprudence has been translated into modern terms and generalized, was in fact
committed to the very consumer welfare standard endorsed by Bork.19
On the other hand, Herbert Hovenkamp has taken a more measured view of Taft’s
Addyston Pipe opinion, arguing that it was “…as important for its disingenuousness as
for its brilliance.” Hovenkamp points out that Taft’s review of the common law
precedents ignored or misconstrued decisions which had unambiguously approved naked
16. “It is useful, therefore, to put Taft’s reasoning in modern terms and to generalize it. The
integration of economic activities, which is indispensable to productive efficiency, always involves the
implicit elimination of actual or potential competition. We allow it—indeed, should encourage it—because
the integration creates wealth for the community.” Ibid., 28. One needs only compare the argument and
results of Taft’s opinion with its consolidation and reinterpretation in Bork’s book to see that something,
indeed, has been lost in translation.
17. Ibid., 28.
18. Ibid., 29.
19. “He indicated clearly why, for juridical reasons, courts must not ‘set sail on a sea of doubt’ by
trying to balance the interest of consumers in competition against that of producers in monopoly. This
committed him to a consumer welfare standard. His doctrine of naked and ancillary restraints offered the
Sherman Act a sophisticated rule of reason, a method of preserving socially valuable transactions by
defining the scope of an exception for efficiency creating agreements within an otherwise inflexible per se
rule.” Ibid., 29-30.
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price-fixing, and that half of the opinions cited in the decision were merely mentioned in
order to explain why they were wrongly decided, an approach which would seem to
contradict the general understanding of the common law and its gradual development
from precedents reaching back to time immemorial. Though Taft’s treatment of precedent
may not really be similar to that endorsed by a student of the common law, the contractbased solution he presents to the dilemma of applying the Sherman Act without setting
sail on a sea of doubt is certainly derived from the practice of the common law, and
establishes more firm footing for the courts in applying the law in the future. In other
words, Taft’s opinion takes from the common law what is needed to establish an
appropriate role for the courts in developing the course of antitrust law in future
decisions, and leaves the rest behind. His treatment of the common law is such that, after
this decision, the courts need not worry about common law precedent so much in the
future. As Hovenkamp explains,
…the fact that the Sherman Act authorized a common law approach to antitrust
analysis in no way entails that courts interpreting the Sherman Act would be tied
to state court judicial precedents of the nineteenth century and earlier. The record
is quite to the contrary. Only the earliest Sherman Act decisions paid very much
attention to actual common law decisions, and federal courts very quickly
deviated from the common law as it existed when the Sherman Act was passed.
Thus the ‘common law’ approach of the federal antitrust laws refers to a
precedent-oriented manner of interpretation, not a set of substantive doctrines.
Indeed, the most famous ‘common law’ interpretation of the Sherman Act
actually distorted the common law so badly that it effectively cut the knot
between common law and antitrust approaches to combinations in restraint of
trade. 20
This ‘most famous common law interpretation’ was, of course, Taft’s opinion in the
Addyston Pipe case. But, putting all charges of distortion of the common law to one side,
Hovenkamp offers qualified praise for Taft’s antitrust jurisprudence: “One of the great
20. Herbert Hovenkamp, Federal Antitrust Policy: The Law of Competition and Its Practice, 3rd
ed. (St. Paul: West Group Publishing, 2005) 53-4.

34

accomplishments of Taft’s Addyston Pipe opinion was to fuse the emerging economic
model of competition with the traditional legal doctrine of combinations in restraint of
trade.”21 For Hovenkamp, Addyston is important because it provided a middle road
between adopting the deference to business interests which the common law had come to
represent and the dynamic interpretation of the Sherman Act set out in Peckham’s TransMissouri opinion.
Regardless of whether we side with Bork or Hovenkamp on the question of the
proper place of Taft’s Addyston Pipe opinion in both history and contemporary legal
discourse about antitrust enforcement, it is important to observe a few things about the
case before moving on. First, we should note the precision of the factual record in the
case. The government’s case against the combination of pipe dealers rested almost
entirely on the evidence presented by a stenographer of the association, who “furnished
copies of the minutes of the association and of the correspondence between the
members.”22 Unlike most modern antitrust cases, the facts presented in Addyston Pipe are
clear, thorough, and unchallenged by the defendants. The records of the stenographer
provide the court with a virtual smoking gun, complete with correspondence between the
members that confirms their intent to fix prices, rig bids, and deceive the public by giving
the appearance of competitive pricing.
As we have already noted, the application of the Sherman Act at this time was
largely uncertain. There had been no clear and resounding government victory like that
found in the Northern Securities or Standard Oil and American Tobacco decisions of the
subsequent generation. The defendants seem to have trusted that their behavior would
21. Ibid., 55.
22. 85 F1d. 271, 278 (1898)
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pass judicial scrutiny without much justification, and so the factual record goes largely
unquestioned by the defense, giving us a more complete picture of business practice than
is available in subsequent cases, by which time defendants have begun to realize how
much might be at stake in such a case, and to object more energetically to key elements
of the factual record.
Given the degree of uncertainty in the business community with regard to the
scope of federal enforcement of the Sherman Act, Taft’s remedy—which might otherwise
seem like a slap on the wrist—makes more sense. Though, in the end, he merely enjoins
the combination of pipe dealers, the path by which he reaches this judgment sets out more
certain standards for how future decisions will be reached, and effectively warns that,
although the request for seizure and condemnation of private property involved in illegal
interstate commerce has been denied, the path for future prosecution and seizure is now
clear, and will be subject to the passions and uncertainties of trial by jury. Taft’s opinion
thus balances the concerns of a jurist and a democrat with the rule of law, setting forth a
more certain path for future decisions with his distinction between ancillary and naked
restraints, but also reminding the business community that lurking just behind such legal
restraint was the prospect of jury trials which could result in the seizure and
condemnation of a great deal of private property perceived by the public to be employed
in illegal and anticompetitive commercial activity. Taft also clearly establishes a new line
of public and private prosecution by suggesting the appropriateness of enjoining potential
monopolization.
It may be, as suggested by the court, that local monopolies cannot endure long,
because their very existence tempts outside capital into competition; but the
public policy embodied in the common law requires the discouragement of
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monopolies, however temporary their existence should be. The public interest
may suffer severely while new competition is slowly developing.23
The courts need not wait for full monopoly power to be achieved before acting to limit
the market power of a firm.
Equally worth noting is the absence of formal economic theory in the opinion.
Whereas subsequent opinions would occasionally adopt the language and theory of a
particular economic school of thought, Taft’s reasoning blends the common law with
common sense. The argument is “juridical rather than economic.”24 When modern
students of the law approach the facts of the Addyston Pipe case, they see bid-rigging,
price-fixing, and territorial division, all of which have, at least for a time, been held by
the Court to be illegal per se. Modern antitrust law draws heavily from economic theory
to support its conclusions. But for Taft, the key to a more reliable and institutionally
appropriate application of the Sherman Act was to liken the role of the court in judging
restraints of trade to that of the court in interpreting contracts, a task with which it had a
great deal of familiarity. For Taft, antitrust law was primarily contract law, and, so long
as it remained so, courts need not worry about setting sail on a sea of doubt. But what
happens when the evidence of collusion, restraints of trade, price-fixing, bid-rigging and
attempts to monopolize are no longer available to the Court in the form of formal
contracts? In time, business practices would adapt to elude the law, and the law would be
forced to choose between retaining its traditional approach to enforcement and adopting
new approaches which were better suited to the evidence presented and remedies sought.

23. 85 F1d. 271, 284 (1898)
24. Bork, Antitrust Paradox, 27.
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Finally, we see that Taft is able to assert certain costs and to deduce profit
margins in a way unimaginable for modern antitrust litigators.
The cost of producing pipe at Chattanooga, together with a reasonable profit, did
not exceed $15 a ton. It could have been delivered at Atlanta at $17 to $18 a ton,
and yet the lowest price which that foundry was permitted by the rules of the
association to bid was $24.25. The same thing was true all through pay territory to
a greater or less degree, and especially at ‘reserved cities.’ 25
The strength of Taft’s ruling that the association was responsible for unreasonably
restraining trade rests largely on this claim of a 33% mark-up on the Atlanta bid price.
Such claims would not go unchallenged by defendants today, who, as we shall see,
frequently argue the uncertainty of any such concrete determination of cost.
But what may seem to modern readers like hubris in Taft was, in context, a
display of modesty. In his dissent in the Trans-Missouri case, Justice White had
advocated a role for the court in determining reasonable price which would likely have
replaced the role of competition in determining fair market prices for American goods
and services with an expanded and autocratic role for the courts in fixing prices according
to evanescent standards of fairness or reasonableness. By relying on the reported costs of
pipe and freight transport, and looking at a map, Taft was able to deduce that the
association was inflating prices above competitive levels without putting the courts in the
position of establishing price.
Taft’s Addyston Pipe opinion, then, adopted some of the common law tradition on
contracts and combinations in restraint of trade, but dismissed others as no longer
appropriate given the enabling clauses of the Sherman Act. Remedies need no longer be
limited to the refusal to enforce contracts found to be in restraint and injunctions to
dissolve combinations in restraint of trade. Property employed in violating these laws
25. 85 F1d. 271, 293 (1898).
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could be seized, and the equity power of the courts could be invoked to establish
adequate remedies. Business leaders could be tried as criminals and sent to jail. And
businesses need not possess an absolute monopoly to be found in violation of the
Sherman Act—a finding of intent to monopolize would be sufficient. Though Taft’s
decision merely enjoined the combination of pipe producers, it made clear the power of
the courts, and made clear their willingness to apply stronger remedies in the future.
And yet, as Bork would remind us, Taft’s opinion was in no way anti-business.
His distinction between naked and ancillary restraints left room at the bar for defendants
to justify their actions in reasonable terms. So long as restraints were shown to be
necessary to secure contracts made to further a legitimate business purpose, they would
be permitted. In this way, it seems that Taft found a way to balance those interests which
had, arguably, been disproportionately addressed in the E.C. Knight and Trans-Missouri
decisions.
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CHAPTER THREE
The Rule of Reason

“The true test of legality is whether the restraint imposed is such as merely regulates and
perhaps thereby promotes competition or whether it is such as may suppress or even
destroy competition. To determine that question the court must ordinarily consider the
facts peculiar to the business to which the restraint is applied; its condition before and
after the restraint was imposed; the nature of the restraint and its effect, actual or
probable. The history of the restraint, the evil believed to exist, the reason for adopting
the particular remedy, the purpose or end sought to be attained, are all relevant facts.
This is not because a good intention will save an otherwise objectionable regulation or
the reverse; but because knowledge of intent may help the court to interpret facts and to
predict consequences.”
--Justice Louis Brandeis,
Chicago Board of Trade v. U.S.
In one respect, at least, the reading of Taft’s Addyston Pipe opinion presented in
Chapter Two follows that of Bork: Taft clearly “chose to argue the common law…as a
way of joining the debate between Peckham and White without a directness that might
have seemed presumptuous in a lower court judge.”1 But what was the nature of this
debate? Prior to Taft’s Addyston Pipe opinion, the Court seemed to be moving in the
direction of a strong, bright-line rule against all contracts, combinations or conspiracies in
restraint of trade, in effect adopting a federal policy of complete competition at every
level of interstate commerce.2 At any rate, this was the most prominent interpretation of

1. Bork, Antitrust Paradox, 27.
2. “When, therefore, the body of an act pronounces as illegal every contract or combination in
restraint of trade or commerce among the several states, etc., the plain and ordinary meaning of such
language is not limited to that kind of contract alone which is in unreasonable restraint of trade, but all
contracts are included in such language, and no exception or limitation can be added without placing in the
act that which has been omitted by Congress.” 166 U.S. 290, 328 (1897).
“…we are asked to read into the Act, by way of judicial legislation, an exception that is not placed
there by the lawmaking branch of the Government, and this is to be done upon the theory that the impolicy
of such legislation is so clear that it cannot be supposed Congress intended the natural import of the
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Peckham’s majority opinion in U.S. v. Trans-Missouri Freight Association. But the
direction antitrust enforcement was to take in the future was to be found, not in the
majority opinion in this case, but in the dissenting opinion of Justice White. For White,
Peckham’s insistence on enjoining all contracts which restrained trade was far too radical
a response. Rather than issuing a clear negative, White suggested that the courts could act
as honest brokers between business leaders and the state, allowing businesses to restrain
competition so long as they charged reasonable prices for their goods and services. In
White’s enforcement regime, then, a firm would only be subject to Sherman Act
remedies when the Court judged its prices to be unreasonable. Though his reasoning did
not prevail in the Trans-Missouri case, White’s rule of reason would soon take center
stage as the majority view in two of the most prominent and notorious antitrust cases in
American history: Standard Oil Co. v. United States3 and U.S. v. American Tobacco Co.4

language it used. This we cannot and ought not to do. The impolicy is not so clear, nor are the reasons for
the exception so potent, as to permit us to interpolate an exception into the language of the Act, and to thus
materially alter its meaning and effect. It may be that the policy evidenced by the passage of the act itself
will, if carried out, result in disaster to the roads and in a failure to secure the advantages sought from such
legislation. Whether that will be the result or not we do not know and cannot predict. These considerations
are, however, not for us. If the act ought to read as contended for by defendants, Congress is the body to
amend it, and not this Court, by a process of judicial legislation wholly unjustifiable….The public policy of
the Government is to be found in its statutes, and, when they have not directly spoken, then in the decisions
of the courts and the constant practice of the Government officials; but when the lawmaking power speaks
upon a particular subject over which it has constitutional power to legislate, public policy in such a case is
what the statute enacts.” 166 U.S. 290, 341 (1897)
But see Peckham’s Joint Traffic opinion 171 U.S. 505, 568 (1898): “In Hopkins v. U.S…we have
said that the statute applies only to those contracts whose direct and immediate effect is a restraint upon
interstate commerce, and that to treat the act as condemning all agreements under which, as a result, the
cost of conducting an interstate commercial business may be increased would enlarge the application of the
act far beyond the fair meaning of the language used….To suppose, as is assumed by counsel, that the
effect of the decision in the Trans-Missouri case is to render illegal most business contracts or
combinations, however indispensable and necessary they may be, because, as they assert, they all restrain
trade in some remote and indirect degree, is to make a most violent assumption, and one not called for or
justified by the decision mentioned or by any other decision of the Court.” It would seem, then, that the
question of whether Peckham’s understanding of the scope of the Sherman Act evolved, or whether he had
simply been misunderstood in Trans-Missouri is not easily answered.
3. 221 U.S. 1 (1911)
4. 221 U.S. 106 (1911)
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U.S. v. Northern Securities: Problematic Precedent
Although the Court had grown increasingly likely to find defendants guilty of
Sherman Act violations under Peckham, by the turn of the century there was a
widespread belief that the real problem presented by the trusts—concentration of
economic power in the hands of a few men such that neither the state governments nor
the federal government could effectively regulate their business activities or subject them
to the laws—still remained.5 Coinciding with this belief was a growing acceptance by the
majority of Americans that, in order to deal with the problem of trusts, government itself
would have to grow in size.6 Assuming the presidency in 1901, Theodore Roosevelt
began to take action to remedy the perceived disparity between private power and federal

5. “[By 1912] the Morgan interests at the peak of the financial system held 341 directorships in
112 corporations (insurance companies, transportation systems, manufacturing and trading corporations,
and public utilities) with aggregate resources or capitalization of $22,245,000,000. This inventory—an
incomplete one—thus showed a single network of interests commanding more than three times the assessed
value of all the real and personal property in New England; or more than twice the assessed value of all the
property in the thirteen Southern states; or more than all the property in the twenty-two states west of the
Mississippi. The mind reeled in horror of the thought of such a vast power, unchecked by any comparable
or equal power responsible to the public, moving quietly and relentlessly toward the achievement of its
political goals.” Richard Hofstadter. The Age of Reform (New York: Random House, 1955) 232-3. The
irony, of course, is that this process of wealth concentration had continued more than 20 years after
Congress passed the Sherman Act, which had been used primarily during this period to restrict labor
organization (cf. Loewe v Lawlor 208 U.S. 274) leading many to call for the abolition of the antitrust laws
as harmful to the general public. See also Hovenkamp, Federal Antitrust Policy: The Law of Competition
and Its Practice, 3rd ed. St. Paul: West Group Publishing, 2005, 727: “Of the first thirteen antitrust
violations found by American courts during the period 1890-1897, twelve were challenges to labor strikes,
while only one was a challenge to an agreement among manufacturers.”
6. “Now, reluctantly more than enthusiastically, the average American tended more and more to
rely on government regulation, to seek in governmental action a counterpoise to the power of private
business…Since the state governments, so long the central agencies of political action, had been clearly
outdistanced by business interests (which were in any case constitutionally beyond the reach of state
control), he looked to the federal government as his last resource for the control of business, thus ironically
lending support to another step in the destructions of that system of local and decentralized values in which
he also believed….But if the power of the state had to be built up, it would be more important than it had
ever been that the state be a neutral state which would realize as fully as possible the preference of the
middle class public for moderation, impartiality, and ‘law.’ If big business sought favoritism and privilege,
then the state must be powerful enough to be more than a match for business. But the state must not be antibusiness, nor even anti-big-business. It would be for neither the rich man nor the poor man, for labor nor
capital, but for the just and honest and law-abiding man of whatever class. It would stand, in fact, where the
middle class felt itself to be standing—in the middle, on neutral ground among the self-seeking interests of
all kinds.” Hofstadter, Age of Reform, 233-4.
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authority, initiating cases against a number of the most prominent men of American
business and their businesses. The first of these cases to reach the Supreme Court was
Northern Securities Co. v. U.S.7 Today this case is perhaps best known for Justice
Holmes’ observation, made in spirited dissent to Justice Harlan’s majority opinion, that
[g]reat cases, like hard cases, make bad law. For great cases are called great not
by reason of their real importance in shaping the law of the future, but because of
some accident of immediate overwhelming interest which appeals to the feelings
and distorts the judgment.8
Holmes’ complaint has been validated by the fate of Harlan’s Northern Securities
opinion, which, though heralded as a victory by his contemporaries, tends now to be seen
as animated more by his emotions than his judgment, yielding an impressive result but
little useful law or precedent.
But Holmes’ words have also proven true in a second sense, for Northern
Securities is clearly one of the great cases in antitrust history.9 It marked the first major
victory of the federal government against one of the giants of private business. It was a
symbolic victory of law over privilege, and a validation of the power of government to
effectively regulate big business. In affirming the lower court’s order that the holding
company—which had effectively ended competition between three of the nation’s most
prominent railroads in the northwest: the Northern Pacific, the Great Northern, and the
Burlington—be dissolved and enjoined from future efforts to consolidate, the Court and
the Roosevelt Administration had joined together to validate the federal government’s
authority to intervene in the affairs of private business in the name of the public welfare,
7. 193 U.S. 197 (1904)
8. (Harlan, J., dissenting) 193 U.S. 197, 400 (1904)
9. William Letwin. Law and Economic Policy in America: The Evolution of the Sherman Antitrust
Act (Chicago: University of Chicago Press, 1965), 182-195.
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and to ensure that a policy of competition was preserved. The holding company had been
the largest in the nation at that time, and, by ordering it to dissolve, the Court had
effectively outlawed a particular practice of consolidation and organization in business.
Holding companies would continue to proliferate for some time, but always with the
cloud of potential antitrust action lurking overhead. But more than this, Roosevelt shaped
the meaning of the Court’s decision in the case, steering the public away from any certain
conclusions about the efficacy or future legality of further concentration in industry, and
toward the broader lesson that “the most powerful men in this country were held to
accountability before the law.”10
Roosevelt followed his victory in Northern Securities by calling for new
investigations into the Standard Oil and American Tobacco trusts, but in the meantime
Roosevelt’s rhetoric tended to emphasize the importance of consolidation in industry, and
of limited government enforcement of the antitrust law. Having established the principle
that no man, no matter how important to American industry, was above the law,
Roosevelt now proceeded more cautiously, seeking to distinguish between good and bad
trusts, and claiming that it was only the latter which merited government intervention.
Roosevelt’s maturing antitrust policy began to adopt the view that big business could be
made to serve the public interest. Concentration in industry was not going away, nor
should the American people want it to do so. It prevented excessive competition and
increased efficiency, ultimately leading to lower prices for American consumers.
Moreover, with fewer corporations to police, Roosevelt hoped that the process of
distinguishing between good and bad trusts would become less daunting for the federal

10. Richard Hofstadter. “What Happened to the Antitrust Movement?” in The Paranoid Style in
American Politics and Other Essays. (New York: Alfred A. Knopf, 1965), 203.
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government over time. He called for establishment of a Bureau of Corporations, believing
that effective enforcement required accurate and independently acquired information
about the conduct—the actual business practices—of firms in each of the major
American industries.11
Successful antitrust suits initiated by the government had, to this point, relied
heavily on honest reporting of anti-competitive business practices by the firms
themselves. Indeed, it was largely owing to the cooperation of no less a figure than J.P.
Morgan himself that the government’s Northern Securities case had succeeded.12 But
could such cooperation be expected to continue in the future? The Bureau of
Corporations would ultimately falter and fail, largely due to its inability to secure such
cooperation in subsequent cases. On the one hand, it relied on honest reporting from
industry leaders about business practices, and promised only to prosecute bad behavior.
But on the other hand, it promised a sort of institutionalization of the investigative
reporting found in the muckraking journalism prominent at the time, and thus was bound
to lose credibility in the public eye as a neutral fact-finder and a vital part of Roosevelt’s
regulatory apparatus when its work was compared to prominent and compelling
narratives such as Ida Tarbell’s study of the Standard Oil Trust. Why was it, the public
began to ask, that an entire government agency was unable to report and work to right the
wrongs of corporations when one reporter had done so much with her $4,000 article?13 It
only diminished public perception of Roosevelt’s trust-busting status that his
administration’s prosecution of the Standard Oil and American Tobacco cases was slow
11. Hofstadter, The Age of Reform, 244-8.
12. Ibid., 236-7.
13. Ibid., 188-203
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in coming. By the time that these cases reached the Supreme Court, Taft had replaced
Roosevelt as president, and White had replaced Fuller as Chief Justice. Speculation was
rampant about the Court’s decision, and its effects were felt in the markets as well.14

Standard Oil and the Rule of Reason
White’s opinion in the Standard Oil case is the first and most important statement
of the rule of reason as such. This is not to say, however, that the principles of White’s
jurisprudence are clearly articulated in or easily deduced from the opinion—White’s style
is notoriously convoluted and imprecise. Nor is it immediately obvious that his opinion
constituted a break with the Court’s previous antitrust jurisprudence. Indeed, White goes
to great lengths in both the Standard Oil and the subsequent American Tobacco case to
paper over the discrepancies between the methodology he adopts and those propounded
by Peckham and Taft before him.15 Before arriving at his conclusion that interpretation
and enforcement of the Sherman Act must be tempered and shaped by the Court’s
adoption of a rule of reason, White first acknowledges the “inordinately voluminous”
record of the case, “consisting of twenty three volumes of printed matter, aggregating
about twelve thousand pages, containing a vast amount of confusing and conflicting

14. “According to the New York Tribune, when word came to Wall Street on May 15, 1911, that
the Supreme Court was about to hand down the decision in the Standard Oil case, the announcement
‘brought a cheer that echoed in the tower of the Singer Building, so great was the delight of the waiting
thousands of bankers, brokers and speculators that the uncertainty that had been hanging over the market
like a black cloud was about to be swept away. Nobody seemed to care particularly what the decision
would be. What was wanted was an ending of the uncertainty that for so many weary weeks had oppressed
business in the Street, and whether or not it was favorable or unfavorable to the Standard Oil Company
appeared to make little difference to the crowds around the tickers.’ The market closed, with trading
virtually suspended, before the result of the case was known, and the next day stocks went up.” Alexander
Bickel and Bernard Schmidt. The Judiciary and Responsible Government, 1910-1921 (9 Oliver Wendell
Holmes Devise History of the Supreme Court of the United States, 1984) pp. 97-8, citing New York
Tribune, May 16, 1911, p 1, col. 5.
15. 221 U.S. 1, 64-5, 68-9, 180, 184 (1911). cf. Harlan’s Standard Oil dissent at 221 U.S. 1, 83-5.
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testimony relating to innumerable, complex and varied business transactions, extending
over a period of nearly forty years.”16
The days of the Court’s firm and confident grasp of the facts as evinced in Taft’s
Addyston Pipe opinion were now gone. Having realized that they had much to lose at the
bar in antitrust proceedings, the Standard Oil team had adopted what would become a
prominent strategy in future antitrust litigation—forestalling government action by
drowning government attorneys in data and factual findings. White thus began his
opinion by attempting to reduce this record to a more manageable body of facts,17 but his

16. 221 U.S. 1, 31 (1911)
17. The prosecution alleged three periods of conspiracy in the history of Standard Oil’s
development. During the first period (1870 to 1882) the firm purchased stock in competing firms “engaged
in purchasing, shipping, refining and selling petroleum and its products among the various states for the
purpose of fixing the price of crude and refined oil and the products thereof, limiting the production
thereof, and controlling the transportation therein, and thereby restraining trade and commerce among the
several states, and monopolizing the said commerce.”
The second period (1882 to 1899) was marked by a change in strategy. Rather than attempting to
limit competition through purchase of stocks, Standard Oil “entered into a contract and trust agreement by
which various independent firms, corporations, limited partnerships and individuals engaged in purchasing,
transporting, refining, shipping and selling oil and the products thereof among the various statues turned
over the management of their said business, corporations and limited partnerships to nine trustees,” an
agreement which would, on March 2, 1892, be ruled by the Ohio Supreme Court to be in restraint of trade
and tantamount to the creation of an unlawful monopoly. This ruling failed, however, to prescribe adequate
remedy to the violation of the antitrust laws, and resulted in “a transfer of the stock held by the trust in 64
of the companies which it controlled to some of the remaining 20 companies, it having controlled before
the decree 84 in all, thereby, while seemingly in part giving up its dominion, yet in reality preserving the
same by means of the control of the companies to which it had retained complete authority.” Clearly, the
courts had been outflanked by the Standard Oil legal team, upon whom they had relied to help draft
adequate and appropriate remedial measures.
The final period in the development of Standard Oil, beginning in January 1899, was marked by
further expansion of the scope of the firm’s business as indicated in its revision of the company charter,
which had been amended “so that the business and objects of said company were stated as follows: ‘To do
all kinds of mining, manufacturing and trading business; transporting goods and merchandise by land or
water in any manner; to buy, sell, lease and improve land; build houses, structures, vessels, cars, wharves,
docks and piers; to lay and operate pipelines; to erect lines for conducting electricity; to enter into and carry
out contracts of every kind pertaining to its business; to acquire, use, sell, and grant licenses under patent
rights; to purchase or otherwise acquire, hold, sell, assign, and transfer shares of capital stock and bonds or
other evidences of indebtedness of corporations, and to exercise all the privileges of ownership, including
voting upon the stock so held; to carry on its business and have offices and agencies therefor in all parts of
the world, and to hold, purchase, mortgage, and convey real estate and personal property outside the State
of New Jersey.” The stock of Standard Oil Company of New Jersey was expanded eleven-fold, and the
assets of the old Standard Oil Trust were effectively transferred to the newly expanded operations of
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opinion is peppered with doubts about the ability of the Court to manage a case of this
magnitude competently. After reducing the factual record into his account of the three
periods of development in Standard Oil’s history, White proceeded to list the charges that
the government levied against the firm, a list which is notable not only for its
thoroughness, but also for its role in furthering the language with which government
would analyze and regulate business behavior.18 One problem before the Court was that
of determining which of these practices constituted a violation of the Sherman Act’s
general prohibitions against restraints and monopolization. Further complicating matters
was the fact that, for every bad practice alleged by the prosecution, the defense offered
arguments for its efficiency-generating benefits. Like Roosevelt, the Court was being
made to distinguish between good and bad trusts with little statutory support for the
distinctions being made.
Faced with the challenge of reducing the voluminous record to a judicially
manageable scale and bringing order to the “jungle of conflicting testimony,” White
determined that the case was best resolved by “departing from what otherwise would be
the natural order of analysis” and considering first the question which both parties shared
–What is the meaning of the first and second sections of the Sherman Act? But in
attempting to answer this question, White once again found himself confronted with a
Standard Oil Company of New Jersey, which had continued to expand during the period that the
government’s antitrust case was being put together. 221 U.S. 1, 32-42 (1911)
18. The list of bad practices included “…rebates, preferences and other discriminatory practises in
favor of the combination by railroad companies; restraint and monopolization by control of pipelines, and
unfair practices against competing pipelines; contracts with competitors in restraint of trade; unfair methods
of competition, such as local price-cutting at the points where necessary to suppress competition; espionage
of the business of competitors, the operation of bogus independent companies, and payment of rebates on
oil, with the like intent; the division of the United States into districts and the limiting of the operations of
the various subsidiary corporations as to such districts so that competition in the sale of petroleum products
between such corporations had been entirely eliminated and destroyed, and, finally, reference was made to
what was alleged to be the ‘enormous and unreasonable profits’ earned by the Standard Oil Trust and the
Standard Oil Company as a result of the alleged monopoly.” 221 U.S. 1, 42-43 (1911)

48

voluminous, disparate and unmanageable body of knowledge, this time in the form of the
common law precedents to be consulted in establishing the meaning of the Sherman
Act’s two most famous terms of art: restraint of trade and monopolization.
Unlike Taft, who made some attempt to distinguish those common law cases
properly decided from all the rest, and to establish an institutionally appropriate
procedure for the courts in handling future Sherman Act cases, White opted, as he had
with the factual record, to establish a more generalized view of the common law
tradition.19 By resisting the temptation to indulge in an ‘elaborate and learned analysis’ of
the law, White was able to generalize the content of the Sherman Act’s §§1-2
prohibitions of restraints and monopolization so that, by degrees, they were made to
appear to share the same goal of policy—securing the public from monopoly power, or
the power to restrict output and thereby raise prices for consumers. At every turn, White
was working to reduce the complexity of the precedents and the policy questions
involved, and to distill the government’s new antitrust policy as much as possible. But in
so doing he still left room for judicial discretion in applying this policy, insisting that the
public policy had become such that the law must prohibit “all contracts or acts which
were unreasonably restrictive of competitive conditions” while yet making efforts “not to
restrain the right to make and enforce contracts, whether resulting from combination or
otherwise, which did not unduly restrain interstate or foreign commerce, but to protect

19. “There can be no doubt that the sole subject with which the first section deals is restraint of
trade as therein contemplated, and that the attempt to monopolize and monopolization is the subject with
which the second section is concerned. It is certain that those terms, at least in their rudimentary meaning,
took their origin in the common law, and were also familiar in the law of this country prior to and at the
time of the adoption of the act in question.
We shall endeavor, then, first to seek their meaning not by indulging in an elaborate and learned
analysis of the English law and of the law of this country, but by making a very brief reference to the
elementary and indisputable conceptions of both the English and American law on the subject prior to the
passage of the Anti-Trust Act.” 221 U.S. 1, 50-51 (1911)
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that commerce from being restrained by methods, whether old or new, which would
constitute an interference that is an undue restraint.”20 Try as he might to reduce the
complexity involved in regulating business behavior in such a way that the benefits of
integrated firms, or big business, to the public were preserved while its vices, especially
the danger of concentration leading to monopoly power, were eliminated, White was left
with the same problem as Peckham and Taft—that of an essentially arbitrary, judge-made
law.
Peckham had sought to avoid what he saw as the dangerous role advocated for the
courts in White’s Trans-Missouri dissent—that of determining reasonable prices for firms
seeking to reduce overheated competition—by insisting that the Sherman Act prohibited
all contracts, combinations and conspiracies in restraint of trade. Yet, as Peckham
himself acknowledged, this still left the Court with the difficult task of determining when
a contract, combination or conspiracy was and was not in restraint of trade, a question
which inevitably left to the court an enormous amount of discretion in each case.
Taft, like Peckham, had attempted to steer the Court away from what would have
been the ‘sea of doubt’ created by adoption of White’s reasonable price standard by
insisting that the Court fall back on its institutional strengths, treating the problem of
determining when behavior constituted an unlawful restraint, as prescribed by the
common law tradition, as one of contract law. So long as the restraint was ancillary to a
contract made to further a legitimate and lawful purpose, it would be deemed lawful.
Only naked restraints, agreements made to restrict competition with no claim to
furthering a lawful purpose, would be subject to the antitrust law. But this, too, left to the
Court the unenviable challenge of determining when agreements had indeed been made
20. 221 U.S. 1, 58, 60 (1911)
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to further a legitimate purpose, a task which turned out to be almost as difficult as
Peckham’s test.
Now White, attempting to reduce the forty-year financial history of the Standard
Oil Company and the entire tradition of the common law against restraints and
monopolization to a human scale through a process of generalization and summation,
found himself, once more, returning to the standard of reasonableness.21 This standard
was formally established with White’s conclusion that, “when the second section [of the
Sherman Act] is thus harmonized with and made as it was intended to be the complement
of the first, it becomes obvious that the criteria to be resorted to in any given case for the
purpose of ascertaining whether violations of the section have been committed is the rule
of reason, guided by the established law and by the plain duty to enforce the prohibitions
of the act, and thus the public policy which its restrictions were obviously enacted to
preserve.”22 This first statement of the rule of reason, despite its indirect, circuitous
phraseology, would, more than any other standard in the Court’s antitrust jurisprudence,
come to represent at once everything that was best and worst about the judicial
implementation of economic policy.

21. “And as the contracts or acts embraced in the provision were not expressly defined, since the
enumeration addressed itself simply to classes of acts, those classes being broad enough to embrace every
conceivable contract or combination which could be made concerning trade or commerce or the subjects of
such commerce, and thus caused any act done by any of the enumerated methods anywhere in the whole
field of human activity to be illegal if in restraint of trade, it inevitably follows that the provision
necessarily called for the exercise of judgment which required that some standard should be resorted to for
the purpose of determining whether the prohibitions contained in the statute had or had not in any given
ease been violated. Thus, not specifying but indubitably contemplating and requiring a standard, it follows
that it was intended that the standard of reason which had been applied at the common law, and in this
country, in dealing with subjects of the character embraced by the statute, was intended to be the measure
used for the purpose of determining whether, in a given case, a particular act had or had not brought about
the wrong against which the statute provided.” 221 U.S. 1, 60 (1911)
22. 221 U.S. 1, 62 (1911)
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On the one hand, adopting the rule of reason would allow courts to balance the
arguments made in each case by plaintiffs and defendants, applying the general
prohibitions of the law to particular circumstances and thereby allowing for greater
nuance and differentiation in its antitrust jurisprudence than in other areas of the law.
This approach would come to be endorsed in more recent times as common-law
procedure or judicial minimalism. When confronted with statutory text as general as that
of the Sherman Act, the Court was presented with several options. It could void for
vagueness, but this approach was rejected in a series of early Supreme Court opinions. It
could strictly limit the scope of the statute to apply only to the range of activities
embraced by the common law, but this would force the Court to turn a blind eye to the
innovations in business practice which were regularly taking place, largely as a means of
avoiding the letter of the law. Besides, such strict construction would operate contrary to
the tradition of the common law itself, which had allowed for growth in the law to adapt
to new conditions. It could construe the statute literally, so as to mean that any business
relationship which had the effect of limiting competition was now unlawful, but this
would seem to have disastrous consequences for the economy, leading to complete
atomization. Finally, there was White’s rule of reason, which required judges to review
the facts of each individual case and rule on the lawfulness of the business practices
thereby discovered: if they seemed to be in furtherance of lawful competition and
innovation, they would be approved; if they seemed to be predatory and made in
pursuance of monopoly power and profits, they would be ruled unlawful, enjoined, and,
in extreme cases, firms would be subject to equitable remedies including divestiture and
temporary receivership. Though imperfect, the rule of reason was an honest attempt to
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establish an institutionally appropriate procedure for implementing the policy of
competition in business which the Sherman Act was meant to protect.
On the other hand, by adopting the rule of reason, the Court would tacitly
acknowledge the need to leave the scope of the antitrust laws largely uncertain, raising
concerns about the rule of law. Though, it was hoped, this uncertainty would gradually
recede as the courts gained experience in evaluating business behavior and began to
define which practices were unlawful under ‘established law,’ this was no great comfort
for businessmen in the immediate future. Business leaders had no certain way of knowing
that their business practices would stand up under judicial scrutiny. Moreover, as
business practices continued to evolve in response to judicial declarations of unlawful
behavior according to established law, they would once again face uncertainty as to
whether or not these new practices would be ruled a violation of the Sherman Act
prohibitions of restraints and monopolization.23
White’s pronouncement of the rule of reason is one of the key turning-points in
the history of antitrust jurisprudence; no account of antitrust law in America can neglect
it. But contemporary understanding of the rule of reason tends to derive from the Court’s
23. Eventually, complaints of this sort from the business community would be acknowledged by
the Court, resulting in its work to establish per se rules against certain business practices which always or
almost always indicated anti-competitive behavior. These rules were, however, only to be adopted after
prolonged judicial experience with the antitrust laws. They can thus be seen as a consequence of the
Court’s adoption of the rule of reason. It would seem to be impossible to formulate per se rules without that
extensive experience with the facts of particular cases of alleged anticompetitive behavior which the rule of
reason required of the Court. Yet, as we will see in Chapters 5 and 6, the Court’s eventual commitment to
per se regimentation of the antitrust laws may have had less to do with prolonged exposure to competitive
wrongs of a very similar nature, and much more to do with the attempt to enshrine a particular school of
economic theory in the law. In the former instance, per se rules were established by a sort of judicial
induction only arrived at after careful attention to countless particular cases and controversies involving
patently anticompetitive behavior, whereas the latter tended to be the product of principles of economic
theory incorporated into the case law by judges over time. In both cases, per se rules had the merits of
curtailing a great number of antitrust trials, which would, subsequently to the Court’s adoption of a per se
rule, focus primarily on whether the plaintiffs could prove that a firm had engaged in per se unlawful and
anticompetitive behavior. Defendants would later argue that some per se rules had been adopted
prematurely, and plead once more for rule of reason analysis. See also, generally, Chapters 5, 6 and 7.
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development of the rule in subsequent cases, and is now most commonly spoken of as
one of two types of antitrust proceedings (the other being the abbreviated trial given cases
alleging violation of a per se rule). Thus, though antitrust lawyers regularly speak of the
rule of reason today, what is meant by the term is something far different from what
White proposed in Standard Oil and American Tobacco. When referring to White’s
authorship of the rule of reason today, authors most often point to the passage quoted
above, in which White first announces the rule. Much less attention has been paid to the
section immediately following this first mention of a rule of reason. White seems to have
intended to temper the necessarily arbitrary, judicially-imposed standard of
reasonableness with what was, at the time, the more firmly established principle of
freedom to or liberty of contract.24 As with Taft’s approach of distinguishing between
naked and ancillary restraints, White’s proposed solution of balancing the policy of the
antitrust laws with what was, at the time, the firmly established constitutional principle of
liberty of contract, by means of a rule of reason, would quickly be forgotten or dismissed
along with the Lochner case.25 Nevertheless, it is important to understand that, for White,
the rule of reason was primarily a balancing test, with Congress’ policy of competition in
business on one side, and the Court’s doctrine of liberty of contract, derived from the
Court’s construction of the ‘liberty’ enshrined in the 5th and 14th amendments, on the
24. “And it is worthy of observation, as we have previously remarked concerning the common
law, that, although the statute, by the comprehensiveness of the enumerations embodied in both the first
and second sections, makes it certain that its purpose was to prevent undue restraints of every kind or
nature, nevertheless, by the omission of any direct prohibition against monopoly in the concrete, it indicates
a consciousness that the freedom of the individual right to contract, when not unduly or improperly
exercised, was the most efficient means for the prevention of monopoly, since the operation of the
centrifugal and centripetal forces resulting from the right to freely contract was the means by which
monopoly would be inevitably prevented if no extraneous or sovereign power imposed it and no right to
make unlawful contracts having a monopolistic tendency were permitted. In other words, that freedom to
contract was the essence of freedom from undue restraint on the right to contract.” 221 U.S. 1, 62 (1911)
25. 198 U.S. 45 (1905)
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other.26 Indeed, White reminded the Court in his restatement of the rule of reason in the
American Tobacco case that
… it was held not that acts which the [Sherman Act] prohibited could be removed
from the control of its prohibitions by a finding that they were reasonable, but that
the duty to interpret, which inevitably arose from the general character of the term
"restraint of trade," required that the words "restraint of trade" should be given a
meaning which would not destroy the individual right to contract, and render
difficult, if not impossible, any movement of trade in the channels of interstate
commerce -- the free movement of which it was the purpose of the statute to
protect.27
White’s greatest legacy while serving on the Court was his articulation of the rule of
reason, but it was to be misconstrued as a sort of declaration of judicial pragmatism, an
insistence that all future antitrust rulings must be based on a totality of circumstances test.
White had attempted to reduce the complexity of judicial implementation of antitrust
policy to a more manageable scale, but was eventually credited with penning the rule
which would come to represent resignation on the part of the judiciary to the necessity of
remaining closely engaged with the particulars of each case brought before the Court
under the antitrust laws.
White’s announcement of the rule of reason was not without its critics on the
Court. Justice John Marshall Harlan, author of the Court’s opinion in the Northern
Securities case, delivered a passionate dissent which, in the period immediately following
announcement of the Court’s ruling in the Standard Oil case, was more widely covered in
the press than White’s majority opinion. For Harlan, the real issue of the case was
whether or not the Court would resist the temptation to amend the Sherman Act by a
26. “…the fact must not be overlooked that injury to the public by the prevention of an undue
restraint on, or the monopolization of, trade or commerce is the foundation upon which the prohibitions of
the statute rest, and, moreover, that one of the fundamental purposes of the statute is to protect, not to
destroy, rights of property.” 221 U.S. 1, 78 (1911)
27. 221 U.S. 106, 179-180 (1911)
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process of judicial legislation.28 Harlan places the decision in the context of the failed
arguments of defendants in the Trans-Missouri and Joint Traffic arguments, who twice
attempted to persuade the Court to amend or interpret the text of Sherman §1 prohibition
of all agreements in restraint of trade to read all agreements ‘in unreasonable restraint of
trade,’ and twice failed to do so.29 Given such precedents, Harlan found White’s decision
now to incorporate the standard of reasonableness into the Court’s interpretation of the
statute troubling not only because this would seem to raise constitutional concerns about
judicial legislation, but also because it seemed to show such blatant disregard for stare
decisis, and would thus help to weaken an important source of institutional power for the
judiciary over time.30

28. “The arguments which have been addressed to us against the inclusion of all contracts in
restraint of trade, as provided for by the language of the act, have been based upon the alleged presumption
that Congress, notwithstanding the language of the act, could not have intended to embrace all contracts,
but only such contracts as were in unreasonable restraint of trade. Under these circumstances, we are,
therefore, asked to hold that the act of Congress excepts contracts which are not in unreasonable restraint of
trade, and which only keep rates up to a reasonable price, notwithstanding the language of the act makes no
such exception. In other words, we are asked to read into the act by way of judicial legislation an exception
that is not placed there by the lawmaking branch of the Government, and this is to be done upon the theory
that the impolicy of such legislation is so clear that it cannot be supposed Congress intended the natural
import of the language it used. This we cannot and ought not to do. If the act ought to read as contended for
by defendants, Congress is the body to amend it, and not this court, by a process of judicial legislation
wholly unjustifiable. Large numbers do not agree that the view taken by defendants is sound or true in
substance, and Congress may and very probably did share in that belief in passing the act. The public
policy of the Government is to be found in its statutes, and when they have not directly spoken, then in the
decisions of the courts and the constant practice of the government officials; but when the lawmaking
power speaks upon a particular subject, over which it has constitutional power to legislate, public policy in
such a case is what the statute enacts.” 221 U.S. 1, 88-9 (1911)
29. “As we have twice already deliberately and earnestly considered the same arguments which
are now for a third time pressed on our attention, it could hardly be expected that our opinion should now
change from that already expressed.” 221 U.S. 1, 94 (1911)
30. “What is now done involves a serious departure from the settled usages of this court. Counsel
have not ordinarily been allowed to discuss questions already settled by previous decisions….When
counsel in the present case insisted upon a reversal of the former rulings of this court, and asked such an
interpretation of the Anti-Trust Act as would allow reasonable restraints of interstate commerce, this court,
in deference to established practice, should, I submit, have said to them:
‘That question, according to our practice, is not open for further discussion here. This court long
ago deliberately held (1) that the act, interpreting its words in their ordinary acceptation, prohibits all
restraints of interstate commerce by combinations in whatever form, and whether reasonable or
unreasonable; (2) the question relates to matters of public policy in reference to commerce among the
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Finally, Harlan explained that he was worried that White’s adoption of a rule of
reason would have profound constitutional implications in future generations, particularly
the danger of judicial encroachment on the legislative power, and the danger that the
Court, by something so small as inserting the word ‘reasonable’ into the Sherman Act’s
prohibition of restraints of trade, might eventually come to erect itself into a superlegislature, just as Brutus and the Anti-Federalists had feared. Emphasizing the three
“separate, equal and coordinate departments” erected by the Constitution, Harlan stresses
the danger posed to our institutions should any one branch of the federal government
begin to usurp the powers of another, and that this danger was all the more prevalent and
pernicious in cases involving attempts to transcend constitutional powers in the name of
the common good. Harlan closes with a passionate exhortation to resist this temptation to
pursue the public good or further the legislative intent of Congress by surpassing the
powers granted the Court in Article III.
After many years of public service at the National Capital, and after a somewhat
close observation of the conduct of public affairs, I am impelled to say that there
is abroad in our land a most harmful tendency to bring about the amending of
constitutions and legislative enactments by means alone of judicial construction.
As a public policy has been declared by the legislative department in respect of
interstate commerce, over which Congress has entire control, under the
Constitution, all concerned must patiently submit to what has been lawfully done
States and with foreign nations, and Congress alone can deal with the subject; (3) this court would encroach
upon the authority of Congress if, under the guise of construction, it should assume to determine a matter of
public policy; (4) the parties must go to Congress and obtain an amendment of the Anti-Trust Act if they
think this court was wrong in its former decisions, and (5) this court cannot and will not judicially legislate,
since its function is to declare the law, while it belongs to the legislative department to make the law. Such
a course, I am sure, would not have offended the 'rule of reason.'’
But my brethren, in their wisdom, have deemed it best to pursue a different course. They have now
said to those who condemn our former decisions and who object to all legislative prohibitions of contracts,
combinations and trusts in restraint of interstate commerce, ‘You may now restrain such commerce,
provided you are reasonable about it; only take care that the restraint in not undue.’ The disposition of the
case under consideration according to the views of the defendants will, it is claimed, quiet and give rest to
‘the business of the country.’ On the contrary, I have a strong conviction that it will throw the business of
the country into confusion and invite widely extended and harassing litigation the injurious effects of which
will be felt for many years to come.” 221 U.S. 1, 100-103 (1911)
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until the People of the United States—the source of all National power—shall, in
their own time, upon reflection and through the legislative department of the
Government, require a change of that policy.31
Though Harlan’s warning tends to be lightly dismissed by later critics, it must be
remembered that at the time, federal involvement in regulation of the economy was
minimal, and therefore the Court tended to defer to the political branches. Harlan’s
reluctance to accept a court-made rule of reason was in part, then, an attempt to protect
the Court from the political backlash that would likely result from being positioned at the
vanguard of Progressive reforms. The Sherman Act was controversial enough as a
statement of national economic policy without the Court adding to it an additional layer
of discretionary power for the judiciary.
Finally, Harlan warned against a particularly dangerous view of economic liberty
which he believed to be lying wait in White’s modest and moderate rule of reason.
There are some who say that it is a part of one's liberty to conduct commerce
among the States without being subject to governmental authority. But that would
not be liberty regulated by law, and liberty which cannot be regulated by law is
not to be desired. The Supreme Law of the Land—which is binding alike upon
all—upon Presidents, Congresses, the Courts and the People—gives to Congress,
and to Congress alone, authority to regulate interstate commerce, and when
Congress forbids any restraint of such commerce, in any form, all must obey its
mandate. To overreach the action of Congress merely by judicial construction,
that is, by indirection, is a blow at the integrity of our governmental system, and,
in the end, will prove most dangerous to all…. [I]llegitimate and unconstitutional
practices get their first footing by silent approaches and slight deviations from
legal modes of legal procedure.32
Although the rule of reason, applied to the facts of the Standard Oil case, found a series
of violations of the Sherman Act prohibitions, it would seem that Harlan worried that this
precedent, once established, would be used in the future by business interests to prevent

31. 221 U.S. 1, 103-105 (1911)
32. 221 U.S. 1, 106 (1911)
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government scrutiny and legal action. Indeed, Harlan seemed to see in White’s rule of
reason the beginning of a dangerous libertarian streak in the Court’s jurisprudence, with
almost unlimited deference to property rights and the liberty of contract, a concern which
would be raised periodically over the next century.
Initial public response to White’s Standard Oil ruling was mixed. Though the
judgment was consistent with the priorities of the Progressives who dominated American
politics at the time, there were worries about the changes that White had made to the
remedy suggested by the lower court.33 Indeed, White’s closing thoughts in the Standard
Oil opinion reflect the problem of prescribing adequate remedies in antitrust cases of this
magnitude without unduly disturbing the American economy. Moreover, there was
widespread concern with the general character of a court-made rule of reason. Despite its
vagueness, however, White’s fellow Justices were quick to realize that it was with
White’s guarded jurisprudence, rather than the passionate rhetoric of Harlan, that future
Justices must side. As Holmes is reported to have put it to a law clerk: “The moment I
saw that in the circulated draft, I knew he had us. How could you be against that without

33. The court below…commanded the dissolution of the combination, and therefore, in effect,
directed the transfer by the New Jersey corporation back to the stockholders of the various subsidiary
corporations entitled to the same of the stock which had been turned over to the New Jersey company in
exchange for its stock. To make this command effective, § 5 of the decree forbade the New Jersey
corporation from in any form or manner exercising any ownership or exerting any power directly or
indirectly in virtue of its apparent title to the stocks of the subsidiary corporations, and prohibited those
subsidiary corporations from paying any dividends to the New Jersey corporation or doing any act which
would recognize further power in that company, except to the extent that it was necessary to enable that
company to transfer the stock. So far as the owners of the stock of the subsidiary corporations and the
corporations themselves were concerned, after the stock had been transferred, § 6 of the decree enjoined
them from in any way conspiring or combining to violate the act or to monopolize or attempt to
monopolize in virtue of their ownership of the stock transferred to them, and prohibited all agreements
between the subsidiary corporations or other stockholders in the future, tending to produce or bring about
further violations of the act. By § 7, pending the accomplishment of the dissolution of the combination by
the transfer of stock and until it was consummated, the defendants named in § 2, constituting all the
corporations to which we have referred, were enjoined from engaging in or carrying on interstate
commerce. And, by § 9, among other things, a delay of thirty days was granted for the carrying into effect
of the directions of the decree. 221 U.S. 1, 78-9 (1911)
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being for a rule of unreason?”34 But adoption of the rule still left a great deal undecided
in the area of federal antitrust policy, and it quickly became clear that
whatever the Court had done in the past, the political process, and not the Court,
must formulate policy for the future. The upshot after announcement of the rule of
reason was a great national debate. It was central to the Presidential campaign of
1912, and continued into the first years of the New Freedom.35
Harlan’s warnings were therefore acknowledged publicly, to a certain extent, in the
Wilson administration’s subsequent call for new antitrust legislation, leading to adoption
of the Clayton Act and the Federal Trade Commission Act in 1914.

34. Bernard Schwartz. A History of the Supreme Court (New York: Oxford University Press,
1993) 209.
35. Bickel, Judiciary and Responsible Government, 126.
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CHAPTER FOUR
Monopolistic Competition

“One of the central problems of twentieth century America has revolved about the
difficulty of reconciling a modern industrial order, necessarily based upon a high degree
of collective organization, with democratic postulates, competitive ideals, and liberal
individualistic traditions inherited from the nineteenth century. This industrial order has
created in America a vision of material abundance, a dream of abolishing poverty and
achieving economic security for all; and the great majority of Americans have not been
willing to destroy it lest that dream be lost. Yet at the same time it has involved, probably
necessarily, a concentration of economic power, a development of monopolistic
arrangements, and a loss of individual freedom and initiative, all of which run counter to
American ideals. Americans, moreover, have never really decided what to do about this
industrial order….And American economists as a whole have never reached any real
consensus in regard to the origins and nature of monopoly, its effects, or the methods
dealing with it.”
--Ellis W. Hawley,
The New Deal and the Problem of Monopoly

Recession, Retrenchment and Retreat
Following the Court’s dramatic decisions to break up the oil and tobacco trusts
discussed in the previous chapter, one might expect that the Court then moved on to
break up other notable concentrated industries. Indeed, soon after announcing its rulings
in Standard Oil and American Tobacco, the Taft administration launched cases against
J.P. Morgan’s United States Steel Corporation and the International Harvester Company.
Though these cases would take years to reach the Supreme Court, it was immediately
clear that the Taft administration was initiating a break with Roosevelt’s antitrust
policies, which had sought to distinguish between “good” and “bad” trusts, and
effectively accusing Roosevelt of having been gullible and too quick to offer immunity
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from future antitrust suits.1 Although firm in his commitment to the principle that no man
is above the law, Roosevelt had held that it was important for the president to maintain a
close relationship with business leaders, having witnessed firsthand how useful these
relationships could be in working quickly to avert financial panics. Unlike Roosevelt, it
seemed, Taft would resist the friendly overtures of business leaders promising to find a
way to work things out.
As with the great cases launched by Roosevelt against Standard Oil and American
Tobacco, Taft was long out of office by the time the U.S. Steel and International
Harvester cases which his administration had initiated finally reached the Supreme Court.
Both cases, which were originally argued before the Court in March 1917, were
subsequently scheduled for reargument, a decision likely having a lot more to do with the
country’s dependence on leading industries during the early years of the war than on any
reasons internal to the Court. For U.S. Steel, however, the war presented an opportunity
to rid itself of the uncertainty under which it had been operating for more than a decade,
and counsel wrote the Solicitor General, urging him to reconsider the government’s
decision to push for more time:

1. Prior to purchasing a failing competitor in the steel industry during the panic of 1907, two
members of the U.S. Steel board of directors, Elbert H. Gary and Henry Clay Frick, visited President
Roosevelt to receive his personal assurance that this purchase would not lead to subsequent prosecution
under the antitrust laws. Under the resulting ‘gentlemen’s agreement’ it was assumed that U.S. Steel would
continue to avoid antitrust scrutiny so long as it ran its major business decisions by the president and
showed a willingness to compromise when he expressed concern. In this case, “They represented to the
President that the only thing that could prevent a vicious spread of the panic was for the corporation to
acquire the stock of the Tennessee company. The President recorded, in a letter to the Attorney General,
written in their presence, their representations….The President further said in his letter ‘Judge Gary and
Mr. Frick informed me what little benefit will come to the Steel corporation from the purchase.’ This
statement to the President was a misleading one. The property was very valuable….” Alexander Bickel and
Bernard Schmidt. The Judiciary and Responsible Government, 1910-1921 (9 Oliver Wendell Holmes
Devise History of the Supreme Court of the United States, 1984) pp. 145-6, citing testimony from Clapp
Hearings, I, 864, 877-9. My account of the circumstances surrounding these cases in the following
paragraphs draws heavily from Bickel’s treatment of the period, Ibid., pp. 144-171.

62

The Steel people are extremely anxious to have the Steel case set for re-argument
at the opening of the October term, so that it may be heard and disposed of as
promptly as possible. Will you not aid us to bring this about? You can understand
how embarrassing the present situation is to the Corporation. The Government is
calling upon it for extra production that can only be accomplished by considerably
enlarging some of its works at an expenditure of several million dollars. The
Corporation held back from undertaking this for a time, hoping that a speedy
decision would definitely determine its right to do it or not to do it. It, however,
has now decided to go ahead and do the best it can, but it ought not to be required
to act under the constant fear that the new and extraordinary expenditures it is
making for merely patriotic purposes will result in additional embarrassment and
loss in case the court should decide against it.2
Though Solicitor General John W. Davis assured the defense that the government was
equally eager to bring the case to a close, its petition for more time to review the
extensive record—at more than 12,000 pages, it was even larger than that of the Standard
Oil case—would remain unchanged. The case was finally reargued in October 1919 and
the Court’s 4-3 opinion against the government was handed down on March 1, 1920.
Writing for the majority, Justice McKenna challenged the “ultimate principle and
justification”3 of the government’s case against the holding company, with what would
become the most famous dictum of the case:
The Corporation is undoubtedly of impressive size, and it takes an effort of
resolution not to exaggerate its influence. But we must adhere to the law, and the
law does not make mere size an offense, or the existence of unexerted power an
offense. It, we repeat, requires overt acts, and trusts to its prohibition of them and
its power to repress or punish them. It does not compel competition, nor require
all that is possible.4
To the government’s argument that the very existence of the Corporation, uniting as it
had under one control a great number of previously competing companies, constituted an

2. Ibid., 159.
3. “It seems to us that [the government] has for its ultimate principle and justification that strength
in any producer or seller is a menace to the public interest, and illegal, because there is a potency in it for
mischief.” 251 U.S. 417, 450 (1920)
4. 251 U.S. 417, 451 (1920) (emphasis added)
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unreasonable restraint of trade, McKenna suggested that there were “countervailing
considerations,” first among which was the inability of the lower court or the government
to put forward an adequate equitable remedy. Dismissing the evidence brought forward
by the government about the elaborately planned “Gary dinners” at which the U.S. Steel
president E.H. Gary had presided over his remaining competitors to facilitate production
arrangements within the industry and ensure ‘price stability,’ McKenna focused, rather,
on the challenge, seemingly insurmountable, of dismantling the holding company without
doing damage to the overall American economy.
We do not see how the Steel Corporation can be such a beneficial instrumentality
in the trade of the world, and its beneficence be preserved, and yet be such an evil
instrumentality in the trade of the United States that it must be destroyed. And by
whom and how shall all the adjustments of preservation or destruction be made?
How can the corporation be sustained, and its power of control over its subsidiary
companies be retained and exercised in the foreign trade, and given up in the
domestic trade? The government presents no solution of the problem. Counsel
realize the difficulty, and seem to think that its solution or its evasion is in the
suggestion that the Steel Corporation and ‘other steel makers could function
through an instrumentality created under the Webb Act.’ But we are confronted
with the necessity of immediate judicial action under existing laws, not action
under conceptions which may never be capable of legal execution. We must now
decide, and we see no guide to decision in the propositions of the government.5
Thus, the U.S. Steel case marks a departure from the precedent of the Standard Oil and
American Tobacco cases not only because of its refusal to deliver a verdict calling for a
radical, structural remedy, but also because of its recognition of the larger context of
international business within which antitrust verdicts would now begin to play an
increasingly significant role.
Though this was the first occasion for the Court to reflect on the potential impact
of its decisions on American firms conducting business both at home and abroad, the
Federal Trade Commission had long ago given thought to the tensions which could arise
5. 251 U.S. 417, 453-4. (1920)
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between the domestic policy goals of the antitrust laws and the more rigidly economic
goals of American firms trading overseas, and its suggestions were soon signed into law
in the form of the Webb Act which McKenna mentions in the passage above. The Webb
Act guaranteed immunity from prosecution under the antitrust laws to firms combining
solely for the sake of export trade.6 As Edward H. Levi has put it, writing on the nuances
of America’s attitude toward monopoly, “So opposed were we to British monopolies that
we were willing to counterattack with our own if necessary.” 7 But all of this only begs
the question of whether McKenna’s problem is really with the remedy suggested by the
government, or rather with the terms of the Webb Act, which required the Court to
distinguish combinations existing for the sake of domestic trade from those existing for
the sake of export. The question remains unanswered in the opinion, but this only serves
to underscore the Court’s very real concern, permeating the opinion from beginning to
end, that the Steel Corporation retain its strength in foreign markets.
Anticipating such a decision from the Court, the government had suggested that
something short of a complete dissolution of U.S. Steel was possible. Several of U.S.
Steel’s subsidiary companies—Carnegie Steel, Federal Steel, Tennessee Steel, and Union
Steel—had retained much of their original structure, and remained fully integrated,
making a partial dissolution of the holding company possible without dragging the courts
deeper into questions of equitable remedies. McKenna met this suggestion with his own
powerful gloss: “The prayer of the government calls for not only a disruption of present

6. For a thoughtful, contemporaneous account of the origins of the Webb Act and the de facto
limits on its enforcement due to institutional arrangements, see Joseph E. Davies, “Combinations for Export
under the Webb Act,” 82 Annals of the American Academy of Political and Social Science 150 (1919)
7. Edward H. Levi, “The Antitrust Laws and Monopoly,” 14 University of Chicago Law Review
153, 155 (1947).
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conditions, but the restoration of the conditions of twenty years ago, if not literally, then
substantially.”8 Indeed, McKenna draws attention here to one of the great enduring
ironies of antitrust jurisprudence. Whereas, in the mainstream politics of the era, it was
the Progressives who pushed for change, progress, modernization and reform, and
conservatives and business leaders who pressed for incrementalism and devotion to the
principles of the Constitution and the Founding, in antitrust cases things tended to work
just the opposite. Here it was the business leaders who pressed forward while
Progressives and libertarians, fearing the concentration of economic power and the
political influence it might purchase, fought for remedies which would merely restore the
competitive conditions of the preceding generation.
McKenna closes his opinion with a re-appraisal of White’s Standard Oil and
American Tobacco opinions, and, finding in each of them “the same bad distinctions,”
concludes that
In the Tobacco case, therefore, as in the Standard Oil case, the Court had to deal
with a persistent and systematic lawbreaker masquerading under legal forms, and
which not only had to be stripped of its disguises, but arrested in its illegality. A
decree of dissolution was the manifest instrumentality, and inevitable. We think it
would be a work of sheer supererogation to point out that a decree in that case or
in the Standard Oil case furnishes no example for a decree in this.
In conclusion, we are unable to see that the public interest will be served by
yielding to the contention of the government respecting the dissolution of the
company or the separation from it of some of its subsidiaries, and we do see in a
contrary conclusion a risk of injury to the public interest, including material
disturbance of, and, it may be serious detriment to, the foreign trade.9
Thus, setting out to disprove Roosevelt’s distinction between good and bad trusts with a
major antitrust case of its own, the Taft administration had launched the case which
would ultimately affirm Roosevelt’s insistence that not all trusts were bad.
8. 251 U.S. 454-5.
9. 251 U.S. 417, 457 (1920)
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Writing in dissent, Justice Day answered McKenna’s majority opinion point for
point, beginning with the claim that the holding company, by effectively ceasing
competition between its 180 constituent firms, was most certainly in restraint of trade,
then moving quickly to the extensive record of U.S. Steel’s price leadership and its
ongoing role in facilitating collusion between itself and the other leading steel producers,
first informally, and ultimately through the regular “Gary dinners.” Given the presence of
such uncontested facts in the record, Day found little choice before the Court—U.S. Steel
had a long history of violating the law, and it must be prevented from doing so in the
future.

10

Though we may admire Day’s careful attention to the factual record and his

spirited defense of the role of the judiciary in faithfully applying the law regardless of
consequence, we are nevertheless reminded of McKenna’s critique of the argument put
forward by the government prosecutors, that conditions had changed in both the industry
and the world, and that it was important to remember that the law, and the judges who
must occasionally shape equitable remedies to enforce it, must not remain willfully blind
to those changes. Thus, the disagreement begins to resemble that which had taken place
between White and Harlan in Standard Oil case, but this time the staunch defender of the
law and the institutional role of the judiciary, Day, is seeking a remedy not unlike that
10. “These facts established, as it seems to me they are by the record, it follows that if the
Sherman Act is to be given efficacy, there must be a decree undoing so far as is possible that which has
been achieved in open, notorious, and continued violation of its provisions. I agree that the act offers no
objection to the mere size of a corporation, nor to the continued exertion of its lawful power, when that size
and power have been obtained by lawful means and developed by natural growth, although its resources,
capital and strength may give to such corporation a dominating place in the business and industry with
which it is concerned. It is entitled to maintain its size and the power that legitimately goes with it,
provided no law has been transgressed in obtaining it. But I understand the reiterated decisions of this
Court construing the Sherman Act to hold that this power may not legally be derived from conspiracies,
combinations or contracts in restraint of trade. To permit this would be to practically annul the Sherman
Law by judicial decree…While it was not the purpose of the act to condemn normal and usual contracts to
lawfully expand business and further legitimate trade, it did intend to effectively reach and control all
conspiracies and combinations or contracts of whatever form which unduly restrain competition and unduly
obstruct the natural course of trade, or which from their nature or effect have proved effectual to restrain
interstate commerce.” 251 U.S. 417, 460-1 (1920)
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sought by White, while McKenna, who had voted with White in Standard Oil, now finds
himself defending the rule of reason and its more political, pragmatic vision of the
judiciary by refusing to acknowledge the illegal acts of the defendants plainly stated in
the trial record and raising questions about the ability of the Court to come up with
adequate remedies in cases of this magnitude. In less than a generation the poles of the
Court seem to have reversed themselves, with Day, in the role of judicial restraintist and
emphasizing the significance of institutional arrangements and identity, allowing himself
to be guided by the law and case precedent, calling for remedies which McKenna would
now deny, despite the strong evidence and precedent, for reasons of sound policy.
Finally, there is the historical irony that the case almost certainly would have been
decided for the government had Justice Brandeis and McReynolds, both Wilson
appointees, not recused themselves for having both made public statements in the course
of their political careers prior to appointment to the Court about the prospects of a U.S.
Steel antitrust case. Wilson’s appointees, having arrived on the bench due in no small part
to their forthright positions on antitrust, were obliged to recuse themselves from the most
important antitrust case of their generation. But all paradoxes and ironies aside, the fact
remains that U.S. v. U.S. Steel marked a dramatic change from the 1911 decisions, and
paved the way for a period of unprecedented cooperation and consolidation in American
business.
This reassessment of American assumptions about big business and the role of
competition in the American economy was not, however, completely the creature of the
Court. During World War I, President Wilson had found it expedient to draw heavily
from the resources of the private sector, facilitating cooperation among a variety of
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industries and establishing a series of ‘war boards’ to streamline production for the war.
Though the subsequent three terms of Republican leadership during the 1920s did bring
about something of Harding’s promised ‘return to normalcy,’ Wilson’s war-time
experiments with a planned economy and government-facilitated collusion made a lasting
impression on many business leaders, and led in large part to the associationalism of the
1920’s.11 When Hoover’s initial attempts to respond to the slowing economy failed to
produce immediate results, the analogy of Wilson’s extreme measures undertaken to
stabilize a war-time economy provided a handy solution for those who blamed the
depression on excessive competition, ‘unscrupulous price-cutters’ and ‘chiselers,’ and
looked to a new breed of economic policy to forge a way forward.12 For a time, it
appeared that this experiment had succeeded in dramatically re-orienting popular
American attitudes toward competition and big business.13

11. See, for example, Maple Flooring Manufacturers’ Association v. United States, 268 U.S. 563
(1925) and Cement Manufacturers’ Association v. U.S., 268 U.S. 588 (1925), where the Court set tentative
limits on the types of information which could be shared between competitors by means of membership in
trade associations. Of particular concern was the role that publication and dissemination of price
information could play in facilitating collusion between sellers to keep prices artificially high in the
industry. For a thoughtful treatment of the problems of associational activities, see Ellis W. Hawley,
“Herbert Hoover and the Sherman Act, 1921-1933: An Early Phase of a Continuing Issue,” 74 Iowa Law
Review 1068 (1989).
12. “Business leaders, especially those who had worked in Washington, had caught a new vision
of what could be done by economic planning and business-government cooperation. A new breed of public
administrators, skilled in the techniques of war-time control, were more prone to reject competitive values
and stress the goal of a planned economy. In the crisis of the nineteen thirties a number of business and
government leaders would remember the war and call for action along similar lines.” Ellis W. Hawley, The
New Deal and the Problem of Monopoly (Princeton: Princeton University Press, 1966) 10.
13. “For a short period…New Deal and business spokesmen wrought a virtual revolution in
popular symbolism. ‘Competition’ became ‘economic cannibalism,’ and ‘rugged individualists’ became
‘industrial pirates.’ Conservative industrialists, veteran antitrusters, and classical economists were all
lumped together and branded ‘social Neanderthalers,’ ‘Old Dealers,’ and ‘corporals of disaster.’ The timehonored practice of reducing prices to gain a larger share of the market became ‘cut-throat and
monopolistic price slashing,’ and those that engaged in this dastardly activity became ‘chiselers.’
Conversely, cartelization became ‘cooperative’ or ‘associational’ activities; and devices that were chiefly
designed to eliminate competition bore the euphemistic title ‘codes of fair competition.’ A whole set of
favorable collectivist symbols emerged to describe what American law and the courts had previously, under
other names, regarded as harmful to society.” Hawley, Problem of Monopoly, 54-5.
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Edward Chamberlin and Monopolistic Competition
Meanwhile, at the level of economic theory, Edward Chamberlin was developing his
Theory of Monopolistic Competition,14 which was in the ascendant among the
intelligentsia even as FDR was preparing his first inaugural address. It was this theory,
more than any other, which bolstered the practical efforts of the first New Deal and its
NRA. Among economists, Chamberlin’s Theory ignited the passions of partisans on both
sides of the debate, insisting as it did that a true treatment of the whole of value theory
must acknowledge that both competition and monopoly were always factors in setting
price, rather than insisting on otherworldly abstractions such as perfect competition.15 But
as Chamberlin’s ideas came to bear on contemporary policy debates, they were seen to
bolster the claims of those who believed that the antitrust laws, though they may have
been beneficial, or even essential, to the health of the domestic economy at one time,
were now at best outdated and in need of revision, if not worthy of being done away with
altogether. Monopoly, Chamberlin postulated, was a natural component of market
behavior. The Sherman Act’s policy of preserving competition and outlawing
monopolization and the attempt to monopolize would, in the coming years, come to be
seen as naïve attempts to eliminate from the market one of its two component parts, for
every market was made up of partial monopolists in competition with one another.16

14. Edward Chamberlin, The Theory of Monopolistic Competition (Cambridge, Mass.: Harvard
University Press, 1933).
15. Chamberlin, Monopolistic Competition, 3.
16. “…there had emerged a new technique of economic analysis, one that regarded monopolistic
conditions as ubiquitous and determining, not exceptional and inconsequential, and one that treated the
typical seller as a partial monopolist and used the marginal revenue curve as a key analytical tool. For the
real world…the principles of oligopoly and duopoly were more pertinent than those of free competition,
and the task of the economist was to devise a hybrid theory allowing for both monopolistic and competitive
elements.” Hawley, Problem of Monopoly, 297-8. Note the striking similarities between Chamberlin’s
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The New Deal and Antitrust
Unlike both of the schools of antitrust jurisprudence studied up to this point, there
is no single great case during this period to which one can point. Rather, the argument
goes, we know when the theory of monopolistic competition was in the ascendant on the
Court by marking the Court’s silence on the matter during these years. The Sherman Act
proscribes both monopolization and the intent to monopolize, and has generally been held
to support a policy of competition in business. How, then, could the antitrust laws be
reconciled with government efforts to facilitate cooperation and consensus within
particular industries? Each branch of government found its own answer to this question.
Congress responded with legislation granting specific industries or areas of the economy
immunity from the antitrust laws. Much the same, the executive offered to trade promises
of protection from prosecution under the antitrust laws to those industries willing to
organize themselves under codes of fair competition. Presented with no great cases by the
government or the private sector, the judiciary was forced to concentrate on other areas of
the law while the efforts of the federal government were focused, not on restoring
competition, but on stabilizing prices, raising levels of employment, and pressuring
business leaders for fair wages. The judiciary, unlike the political branches, is limited to
deciding those cases brought before it and ruling only on the controversies at issue in
these cases. And because the majority of antitrust suits up to this point had been brought
by the government, which now temporarily ceased to enforce these laws, the majority of
the Court’s antitrust docket during these years dealt with so-called ‘peanut cases,’ or
disputes which “would have been decided by local courts if the Federal Government had

theoretical formulations of market operations and the progressive policies of Teddy Roosevelt’s New
Nationalism.
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not been pleased to relieve them of the unpleasantness of local disputes.”17 Later, under
the NRA, it became common for industries coming together to establish codes of fair
competition to escape government scrutiny and secure immunity from antitrust
proceedings. The Court was presented with very few opportunities to rule on the
constitutionality of such agreements.
Of the few antitrust cases heard during this period, Appalachian Coals, Inc. v.
U.S.

18

is certainly the most significant. It provides us with the best portrait of antitrust

jurisprudence during these lean years, reflecting the Court’s relaxed scrutiny of price
fixing agreements, monopoly power, and joint ventures. The case dealt with the question
of whether 137 independent coal producers could combine to form an exclusive selling
agency without violating the Sherman Act’s prohibition of combinations in restraint of
trade. Though ultimately it was to be vilified for its tendency to excuse anticompetitive
behavior, Chief Justice Hughes’ 8-1 opinion is notable for its careful attention to the
economic circumstances peculiar to the coal industry. Following Justice Brandeis’ oftquoted gloss of the rule of reason in his Chicago Board of Trade opinion,19 Hughes’
opinion pays greater attention than others to the conditions in the given industry, in this
case, the trends in the coal market leading up to the decision of the Appalachian coal
producers to combine under a single head in order to sell their product. Noting that “a
17. Hawley, Problem of Monopoly, 373.
18. 288 U.S. 344 (1933)
19. “Every agreement concerning trade, every regulation of trade, restrains. To bind, to restrain, is
of their very essence. The true test of legality is whether the restraint imposed is such as merely regulates
and perhaps thereby promotes competition or whether it is such as may suppress or even destroy
competition. To determine that question the court must ordinarily consider the facts peculiar to the business
to which the restraint is applied; its condition before and after the restraint was imposed; the nature of the
restraint and its effect, actual or probable. The history of the restraint, the evil believed to exist, the reason
for adopting the particular remedy, the purpose or end sought to be attained, are all relevant facts.” 246
U.S. 231, 238 (1918).
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close and objective scrutiny of particular conditions and purposes is necessary in each
case” and that “realities must dominate the judgment” Hughes sets forward a concise
description of the condition of the coal industry at the time the case was to be decided,
including approximations of production capacity, anticipated demand, market shares at
both the regional and national level, and, most importantly to the decision of the case, an
account of the general state of the coal market in comparison to other energy markets.
Due largely to the expansion under the stimulus of the Great War, ‘the bituminous
mines of the country have a developed capacity exceeding 700,000,000 tons’ to
meet a demand of ‘less than 500,000,000 tons.’ In connection with this increase in
surplus production, the consumption of coal in all the industries which are its
largest users has shown a substantial relative decline. The actual decrease is partly
due to the industrial condition, but the relative decrease is progressing due
entirely to other causes. Coal has been losing markets to oil, natural gas, and
water power, and has also been losing ground due to greater efficiency in the use
of coal. The change has been more rapid during the last few years by reason of the
developments of both oil and gas fields. 20
Working from these facts rather than attempting to work by analogy from precedent or to
proceed geometrically from the general principles of the antitrust laws, Hughes concludes
that the defendants’ plans to agree to fixed prices through the device of an exclusive
selling agency would not constitute an unreasonable combination in restraint of trade.21
Though significant in its own right, Hughes’ Appalachian Coals decision comes
into greater focus when compared with the landmark antitrust decisions of other periods
in the history of the Supreme Court. By placing Hughes’ decision here side by side with
Taft’s decision in Addyston Pipe and Steel we begin to see how the Court’s interpretation

20. 288 U.S. 344, 361 (1933)
21. “Good intentions will not save a plan otherwise objectionable, but knowledge of actual intent
is an aid in the interpretation of facts and prediction of consequences….The evidence leaves no doubt of
the existence of the evils at which defendants’ plan was aimed. The industry was in distress. It suffered
from overexpansion and from a serious relative decline through the growing use of substitute fuels. It was
afflicted by injurious practices within itself—practices which demanded correction. If evil conditions could
not be entirely cured, they at least might be alleviated.” 288 U.S. 344, 372 (1933)
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and application of the antitrust laws had changed during this period. To begin with, there
is the very obvious difference in rulings—Taft enjoined a combination of pipe dealers for
conspiring to fix prices within their industry, while Hughes refused to do the same when
a similar case arose in the coal industry almost 40 years later. Unlike the string of highprofile cases decided in the intervening period, both Addyston Pipe and Steel and
Appalachian Coals deal with collusion between regional competitors, and are thus, in a
sense, restraints of a different caliber than those found in Northern Securities, Standard
Oil, American Tobacco and U.S. Steel. Perhaps the most dramatic, though easy to
overlook, difference between the two cases is to be found in the comparison of the
arguments made by the defense in either case. As noted in Chapter 2, the defense had
openly shared information with the government regarding its plans to fix prices, believing
that the precedent set by the Interstate Commerce Commission and its acceptance of price
fixing in the rail industry (provided the prices were ‘reasonable’) would shield them from
any finding of guilt under the newly passed antitrust law. Though the issue of an
injunction may seem timid in light of the Court’s more sweeping structural remedies in
later cases, it was a shocking enough ruling in its day.
In the defense argument of Appalachian Coals we see two important differences.
First, because this case has taken place after the Progressive Era decisions, it has become
necessary for the defense, under the Court’s imposition of rule of reason analysis, to
justify its decision to fix prices—under ordinary circumstances, such behavior would
clearly be in violation of the antitrust laws, and so the burden falls to the defense to
provide reasons why they should be exempted from this general prohibition. In other
words, presumptions have changed. The burden of proof in the category of price fixing is

74

no longer upon the government, to show that the prices are unreasonable, but upon the
defense, to persuade the Court that extraordinary circumstances may require the
extraordinary measure of allowing competitors to appoint a single selling agent, who
would fix a single price for their fungible commodity.22
Second, and perhaps even more telling, is the timing of this case. Whereas the
combination of pipe manufacturers had been long-standing, and the government
presented a well-established record of anticompetitive and unreasonable restraints, the
combination of coal dealers was newly formed when the government launched its case,
meaning that there had been little time for a record of antitrust violations to accrue by the
time the case came to court. 23 This led Hughes to conclude his opinion with a reflection
on the nature and limits of equitable relief:
The fact that the suit is brought under the Sherman Act does not change the
principles which govern the granting of equitable relief. There must be “a definite
factual showing of illegality.” Standard Oil Co. v. U.S. We think that the
government has failed to show adequate grounds for an injunction in this case.
We recognize, however, that the case has been tried in advance of the operation of
the defendants’ plan, and that it has been necessary to test the plan with reference
to purposes and anticipated consequences without the advantage of the
demonstrations of experience. If, in actual operation, it should prove to be an
undue restraint upon interstate commerce, if it should appear that the plan is used
to the impairment of fair competitive opportunities, the decision upon the present
22. Economists differentiate between fungible and non-fungible commodities. If a good is
fungible, it can be traded for another of its sort. The bituminous coal mined by the defendants was
considered to be fungible, because consumers tended not to differentiate between that mined from one hill
or another—all bituminous coal of a given quality and quantity was considered to be of equal value.
Another way of expressing the same distinction would be to say that in the bituminous coal market there
was no product differentiation.
23. “Defendants insist that, on the evidence adduced as to their competitive position in the
consuming markets, and in the absence of proof of actual operations showing an injurious effect upon
competition, either through possession or abuse of power, no valid objection could have been interposed
under the Sherman Act if the defendants had eliminated competition between themselves by a complete
integration of their mining properties in a single ownership.” 288 U.S. 344, 376 (1933) citing U.S. v. U.S.
Steel and U.S. v. International Harvester. In other words, if the same result (adopting a single selling agent
in order to sell a fungible commodity at a uniform price) would have been legal via a formal merger, why
would the adoption of a single selling agent alone, without a merger, constitute a violation of the antitrust
laws?
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record should not preclude the government from seeking the remedy which would
be suited to such a state of facts…..the court shall retain jurisdiction of the case
and may set aside the decree and take further proceedings if future developments
justify that course in the appropriate enforcement of the Anti-trust Act.24
Thus, we see signs in Appalachian Coals that presumptions have now shifted
simultaneously on two distinct planes. On the one hand, defendants, due to the Court’s
adoption of the rule of reason and its proven willingness to employ structural remedies,
are obliged to present a justification for their decision to adopt a single selling agent,
rather than trusting to a judicial temperament familiar and comfortable with laissez-fare.
On the other hand, the government, working from a complicated and often opaque body
of precedent, and believing that the combination of coal manufacturers could be ruled
illegal on its face, has brought its case to court seeking remedy too soon, without first
waiting a sufficient period to gather evidence of anticompetitive behavior resulting from
the combination. Or, put another way, although presumptions have shifted, and the
burden of proof now lies with the defendants, this presumption is rebuttable, and requires
that the government be prepared to answer the defendants’ factual record vindicating
their business behavior with a factual record of its own, providing the Court with
evidence of anticompetitive behavior.
Thus, looking beyond Hughes’ decision, we come to see in Appalachian Coals
the roots of what would become two distinct modes of antitrust proceedings beginning to
take shape. In the arguments of the government, we see the beginnings of the per se
argument for ‘quick look’ trials—after a period of prolonged enquiry into the particulars
of antitrust cases, the Court will gradually become familiar enough with the variety of
business practices, lawful and unlawful, to begin making general rules outlawing specific
24. 288 U.S. 344, 377-8 (1933)
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practices as unlawful per se because they tend to facilitate or promote anticompetitive
behavior. By creating such categories and per se rules, the Court could offer business
leaders a more solid and predictable body of law, and speedier rulings, while also
becoming, for the enforcement agencies, a more effective and active economic regulator.
In the arguments of the defense and, more importantly, the structure of Hughes’ opinion,
we see the development of the more deliberate rule of reason, which requires of both
defendants and plaintiffs a thorough review of the factual record and any potentially
mitigating factors within the particular industry. From defendants it seeks, especially,
arguments related to the efficiency-creating justifications for what might otherwise be
considered the anti-competitive behavior of firms. From plaintiffs it seeks, in the event
that the Court rules against the defendant, specific suggestions on the question of
remedy—what is required, and how might the Court best bring this about while doing the
least amount of harm? Rudiments of this approach can be seen taking shape in the
Standard Oil, American Tobacco, and U.S. Steel cases, but were less obvious because of
the scope of the record and the suggested remedy in each case.
Finally, there is in Hughes’ opinion an unresolved conflict which suggests the
course of future developments in the Court’s jurisprudence. By denying the government
the injunction it sought, and yet leaving the path open for future litigation as new
information came to light, Hughes helped to make the case against the effectiveness of
the antitrust laws even stronger, and strengthened the arguments of those who would
question the effectiveness of the Court as an economic regulator.
A cooperative enterprise, otherwise free from objection, which carries with it no
monopolistic menace, is not to be condemned as an undue restraint merely
because it may effect a change in market conditions, where the change would be
in mitigation of recognized evils and would not impair, but rather foster, fair
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competitive opportunities. Voluntary action to rescue and preserve these
opportunities, and thus to aid in relieving a depressed industry and in reviving
commerce by placing competition upon a sounder basis, may be more efficacious
than an attempt to provide remedies through legal processes.25
Hughes’ rule of reason analysis might indeed make the Court a less efficacious regulator
of the economy, as its rulings would be less timely, and conditions in a given industry
would likely have changed before it could settle on an adequate remedy. But this seems
to be a natural restraint imposed upon the actions of the judiciary as an institution, which
is only permitted under Article III to resolve cases and controversies, and thus dependent
on a certain level of ripeness in the case at hand before it is capable of making a
competent ruling. Trials take time. This case presents evidence of a further danger which
may or may not be linked to Hughes’ adoption of rule of reason analysis. By immersing
itself in the particulars of each individual case, the Court might be tempted to assume airs
of economic expertise and finality of judgment inappropriate for an institution devoted
primarily to the interpretation and application of written law. Whether this weakness is
the result of Hughes’ adoption of the rule of reason, or of the government’s inability to
counter the assertions and findings of the defendants with evidence of their own due to
the rapid pace of the case through the court system, or of some altogether different factor,
remains difficult to determine with any certainty.
Beginning, then, with the Court’s 4-3 decision in U.S. v. U.S. Steel, we see the
Court in transition from a period of bold and innovative activity, tearing down the trusts
by means of structural remedies, to one of acquiescence and self-doubt, when even the
most basic of unlawful categories—monopoly—is called into question, and the virtues of
combination and collusion, in contradistinction to cut-throat competition, are extolled.

25. 288 U.S. 344, 373-4 (1933)
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Appalachian Coals seems to show us a Court nearly unanimous in its defense of
collusion and price-fixing, and blind to the dangers of monopolization which these
foretold, and for these reasons it is rightly reviled today. Nevertheless, it is important to
note that much of the blame belongs to the government prosecutors, to whom Hughes’
opinion served an altogether appropriate reminder that there is a median between ripeness
and mootness which their case failed to reach. Looking at the decision from an
institutional perspective, then, we come to see in it Hughes’ altogether appropriate
recognition of the limits of the judiciary for effective intervention in the economy. With
its guarantee of life tenure, its reliance upon the cases and controversies brought before it
for decision, and its authority firmly rooted in the application of written law to those
disputes, the Court was not designed to be a regulator in any modern sense. It moves too
slowly, is too removed from popular majorities, and is insufficiently versed in the
particulars of any field to do so in a manner which will suffice in a popular regime such
as ours. This is not to say that the judiciary does not have an important role to play in
establishing national economic policy and ensuring a competitive economy, but merely
that there are limits to the powers of the judiciary to enforce economic regulatory policy.
Appalachian Coals serves, then, as an important reminder of what the Court might
become when it strains or is pushed to become something which, by design, it is not.
Hughes’ opinion thus represents an important and under-appreciated example of judicial
restraint, applying the logic of American institutional arrangements to the case at hand,
and resisting the temptation to take unconstitutional action in the midst of a national
crisis.
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CHAPTER FIVE
Workable Competition

“The most serious problems of imperfect competition seem…to center in the fact that the
immediate short-run pressures are out of harmony with the conditions of long-run
equilibrium. And the starting-point of a search for the conditions of workable competition
seems to be the search for ways and means of reducing these discrepancies, under the
conditions usually encountered.”
--J.M. Clark
“Toward a Concept of Workable Competition”
Edward Corwin was one of the first students of American constitutional law to
note the significance of the reversal marked by the Court’s decision in National Labor
Relations Board v. Jones and Laughlin Steel Corporation.1 In a series of lectures given in
1941 at Claremont College, Corwin argued that this case, along with others decided in the
same term and found in Volume 301 of the United States Supreme Court Reports, had but
“a single counterpart in the Court’s annals,” that being the 11th Volume of Peters’s
Reports, “wherein is recorded the somewhat lesser revolution in our constitutional law
precisely 100 years earlier, which followed upon Taney’s succession to Marshall.”

2

Having essentially destroyed the framework of the first New Deal by declaring its
keystone, the National Industrial Recovery Act (NIRA), unconstitutional only two years
before in the Schechter Poultry3 case, the Court now changed direction completely and
ruled in favor of one of the Administration’s most prominent efforts to regulate the
national economy through an expansive construction of the commerce and general
1. 301 U.S. 1 (1937)
2. Edward Corwin, Constitutional Revolution, Ltd. (Westport: Greenwood Press, 1941) 65.
3. Schechter Poultry Corp. v. U.S. 295 U.S. 495 (1935)
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welfare clauses. For Corwin, the Court’s new pragmatic approach toward the legislation
of the second New Deal was nothing less than a revolution in constitutional principles,
one which would continue to have a profound influence on the judiciary and the
relationships between the institutions of government, both state and federal, long after the
NRA and the nuances of New Deal policy had been forgotten.4
In choosing to relent in its struggle with the political branches over the question of
whether or not the Constitution provided the federal government with the powers
necessary to regulate the national economy in an unprecedented fashion, the Court was
not only consenting to back down on the level of policy, Corwin insists, but, more
importantly, on the level of principle. Thus, Corwin argues, following the tenor of Justice
Holmes’ Lochner dissent, the true significance of NLRB and West Coast Hotel lay in its
abandoning its previous commitment to the principle laissez-faire, and “adapting the
Constitution to the needs of the Twentieth Century.” One consequence of this revolution
was that the Court would now be forced to adapt its understanding of the Constitution’s
separation of powers, as well as several other Court-created doctrines.5 For Corwin, then,

4. “The outstanding results of these cases for constitutional law are those which bear on the
federal relationship and on the interpretation of the “due process” clause. As to the former, these cases
assert that national power is to be defined without regard to the possibility of its coming into conflict with
the accustomed powers of the states; that the states possess no exclusively reserved powers which
independently limit national power; that national power, while limited by the words of grant of the
Constitution, may be exercised to promote on a national scale the same wide range of purposes as the
indefinite powers of the state may be exercised to promote on a local scale; and finally that national and
state powers may be employed to promote cooperatively the same general purposes without attaint to the
Federal System. Then, as to the “due process” clause, the word “property” therein does not forbid the use
by government of public funds for the immediate benefit of private persons in the realization of an ulterior
public end; while the term “liberty” in the clause includes “fundamental rights,” like that of labor to
organize and bargain collectively, which can often be more effectively asserted by means of legislation
than by judicial review. The clause is, therefore, broad enough to lend positive constitutional sanction to
projects of social reform—it is not solely a constitutional barrier.” Corwin, note 2 supra, 78-9.
5. “Rendered into the idiom of American constitutional law, this means that the National
Government is entitled to employ any and all of its powers to forward any and all of the objectives of good
government. This fundamental point being established, however, the principal doctrines of American
constitutional history, those which have furnished the matrix of the vastly extended judicial review which
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the chief characteristic of our Constitutional Revolution, Ltd., was the Court’s willingness
to defer to the political branches in all aspects, but most significantly in those regarding
property and the regulation of the national economy. Prior to 301 U.S., he argued, the
Court had, for the greater part of a century, come to represent a persistent barrier to
attempts by the state and federal legislatures to regulate the economy, and had thereby
established for itself a central role in the formation of economic policy, a role which, he
claimed, it was now allowing the political branches to assume.6
Corwin’s reflections on the fundamental change marked by 301 U.S. have now
become conventional wisdom,7 and yet, as we will see in this chapter, his account of this
change fails to map well onto the account of the Court’s antitrust jurisprudence we have

developed after 1890, have become largely otiose and superfluous. I refer especially to the doctrine of the
Federal Equilibrium, or competitive federalism, the principle of the Separation of Powers, so far as it has
been thought to exclude the executive from the business of law-making, and the conception of ‘liberty’ as
autonomy for business management in dealing with employees. All these doctrines are today, as the result
of the outstanding decisions of the Court sustaining the New Deal, in a highly deliquescent state, which
means that judicial review, too, is in a highly deliquescent state so far as it is capable of checking national
legislative power…In a word, the Court appears at the present moment to be bent upon minimizing its own
role in favor of the political forces of the country and such wisdom, or unwisdom, as these can muster to
the task.” Ibid., 112-3.
6. Robert Dahl would subsequently seek to generalize the experience of the New Deal Court,
arguing that such transitions are natural to the American political system, where “except for short-lived
transitional periods when the old alliance is disintegrating and the new one is struggling to take control of
political institutions, the Supreme Court is inevitably a part of the dominant national alliance.” Robert A.
Dahl, “Decision-Making in a Democracy: The Supreme Court as a National Policy-Maker,” 6 Journal of
Public Law 279 (1957) 293. Keith E. Whittington has recently articulated a more nuanced vision of
constitutional change and interactions between the Supreme Court and the President in his Political
Foundations of Judicial Supremacy: The Presidency, the Supreme Court, and Constitutional Leadership in
U.S. History (Princeton: Princeton University Press, 2007).
7. In recent years, however, this conventional wisdom has been challenged by a number of New
Deal revisionists, who see in Chief Justice Hughes’ pre- and post-Schechter opinions a shared concern with
teaching the political branches how the administrative and regulatory powers of the federal government
might be significantly expanded constitutionally through more conscientiously drafted and narrowlytailored legislation attentive to the dangers peculiar to the quasi-judicial, quasi-executive, quasi-legislative
agencies being created. Barry Cushman, Rethinking the New Deal Court: The Structure of a Constitutional
Revolution (Oxford: Oxford University Press, 1998); See also G. Edward White, The Constitution and the
New Deal (Cambridge: Harvard University Press, 2000) 112-4, Howard Gillman, The Constitution
Besieged: The Rise and Demise of Lochner Era Police Powers Jurisprudence (Durham: Duke University
Press, 1995).
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been developing, suggesting that the various components of regime change, with respect
to both the Court as an institution and to the American political system as a whole, may
not be so easily reconciled. While Corwin sees the post-Schechter Court playing a
diminished role in the regulation of the national economy, in the area of antitrust this is
entirely wrong; rather, the Court had been stripped of its power to enforce the antitrust
laws by the terms of NIRA. The second New Deal was marked by the Court’s return to a
more aggressive antitrust enforcement agenda. Indeed, it seems that, in this case at least,
the antitrust jurisprudence of the Court was a sort of leading indicator of the general
direction the Court would soon assume in its constitutional law. For in the area of
antitrust law, the ‘revolution’ in principles to which Corwin points seems to come with
the Court’s abandonment of E.C. Knight and its increasing willingness to follow the lead
of the government in alternately breaking up and indemnifying the major trusts, enjoining
and explaining away anticompetitive practices, and generally deferring to the political
branches in matters of economic policy. The result, of course, is a body of law fraught
with contradictions and sudden reversals, but one which tracks fairly closely the public
mood—critical of concentration in industry at the height of the Progressive era, then
backing down during the war and the booming economy which soon followed, then all
but forgotten in the wake of the unprecedented Depression, and finally, with the failure of
NIRA, assuming once more an important place in the government’s playbook.

The Second New Deal and Antitrust
Returning to Corwin’s argument that 301 U.S. marked a major shift on the Court,
on the levels of both policy and principle, we see that these changes presaged a similar
revolution or development in the Court’s antitrust jurisprudence, which had been
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temporarily overshadowed by the NRA’s Blue Eagle. As Robert H. Jackson, who
assumed control of the Antitrust Division of the Justice Department in January 1837,8 has
recalled of the Division at that time, it was “somewhat moribund,” no doubt in large part
because the National Recovery Administration “was based on the philosophy almost
exactly opposite that of the antitrust laws.”9
During the NRA experience there had been a pretty general suspension of
antitrust law activity. Businessmen were encouraged to meet and cooperate and
particularly in the oil industry they were encouraged to enter into agreements
which might have been considered as violative of the antitrust laws. 10
Believing that the Court’s decisions in Schechter and Jones & Laughlin, when taken
together, had prepared the way for new efforts at federal regulation of the national
economy under a principle different from that of those Progressives who had favored
collusion between government and business, Jackson picked his first case carefully.
In the end, Jackson settled on the activities of the oil industry as a proper place for
marking the return of the antitrust laws. The case initiated by Jackson, and brought to the

8. Jackson’s appointment to the head of the Antitrust Division was part of a more general change
in leadership within the Roosevelt Administration as it tried to put the memory of the NRA quickly behind.
Under the first New Deal, FDR had tried to balance the competing interests of the three main policy
camps—those advocating a “business commonwealth” and increased “associationalism,” those calling for
more centralized planning of the economy in the name of a “cooperative, collectivist democracy,” and the
antitrusters. But post-Schechter, this attempt at compromise began to give way, and the Administration
took a more confrontational posture vis-à-vis big business. In this second New Deal it was Felix
Frankfurter who emerged as the intellectual leader. “The gods in Frankfurter’s pantheon were Holmes and
Brandeis, and like Brandeis, Frankfurter believed in a world of small business, economic independence,
and government action to restore and preserve free competition. He agreed, in fact, with most of Brandeis’
assumptions, goals, and prescribed remedies. It was through Frankfurter and his disciples that the
Brandeisian philosophy was to have its greatest impact upon the making of New Deal policy.” Ellis
Hawley, The New Deal and the Problem of Monopoly: A Study in Economic Ambivalence (Princeton:
Princeton University Press, 1966) 284. See also, generally, 35-52 and 283-7. Among those of the
Frankfurter camp to rise during this period were Robert Jackson, William O. Douglas, and Thurman
Arnold.
9. H. Hewitt Pate, “Robert H. Jackson at the Antitrust Division,” 68 Albany Law Review 787
(2005) 789, citing Robert H. Jackson, Draft Autobiography 85-8 (on file in the Robert H. Jackson Papers,
Library of Congress, Manuscript Division).
10. Ibid, 789-790.
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Supreme Court under Thurman Arnold, who replaced Jackson at the Antitrust Division
upon his being appointed Solicitor General—United States v. Socony-Vacuum Oil
Company 11—stands as the most important antitrust decision of the period, announcing at
once both the intention of the government to put the NRA experience behind it and the
willingness of the Court to follow the government’s lead and begin once again vigorously
enforcing the antitrust laws. Thus, the case stands not only as an important precedent in
its own right, but also as a reminder of what has often been the political character of
antitrust enforcement, capable of sudden and dramatic reversals of policy in the face of
countervailing precedent.12 Jackson’s decision to begin this new era of antitrust
enforcement with a case involving the anticompetitive behavior of firms and individuals
in the oil industry was clearly not without symbolic import. For, as Crane reminds us,
The Socony saga has its roots in another great antitrust case—Standard Oil
Company of New Jersey v. United States, whose divestiture decree reshaped the
oil industry thirty years before Socony. The Standard Oil decree fractured John D.
Rockefeller’s empire into 34 operating units and 9 principal petroleum marketers.
Among the surviving companies was the Standard Oil Company of New York—
SO-CO-NY. 13
In addition, the choice of the oil industry is significant as, under the first New Deal, the
government’s first test cases of the constitutionality of NIRA, Panama Refining Co. v.

11. 310 U.S. 150 (1940)
12. As one commentator has observed: “The 27 oil companies and 56 of their employees were
shocked to be criminally indicted in Madison, Wisconsin for violating Section 1 of the Sherman Act. After
all, the misconduct alleged was participating in a petroleum stabilization program that had originated in the
highest echelons of the very federal government that was now bringing the indictments. But such is the
political nature of antitrust enforcement. Today’s dogma is tomorrow’s relic….Today, Socony is known for
its articulation of the rule of per se illegality for price fixing agreements, but that doctrinal aspect of the
case is perhaps less interesting than the story it tells about how quickly antitrust paradigms can shift.”
Daniel A. Crane, “The Story of United States v. Socony-Vacuum: Hot Oil and Antitrust in the Two New
Deals,” in Antitrust Stories, eds. Eleanor M. Fox and Daniel A. Crane (New York: Foundation Press, 2007),
91-2.
13. Ibid., 92-3.
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Ryan and Amazon Petroleum Corp. v. Ryan,14 had dealt with the constitutionality of
Section 9 (c), Title I, of that act, which had given the president power to prohibit the
transportation in interstate commerce of oil produced in excess of state quota laws.
Naturally the constitutional question loomed large on the act’s horizon from the
first. In the “Hot Oil” Cases the government felt that it had a good case to go to
bat with—oil being a public utility or something approximating thereto; and with
the opening wedge afforded by a favorable decision in that litigation, the
government felt it might eventually get the entire act upheld….these hopes were
disappointed….The upshot was that the government was finally faced with the
choice of defying the rising opinion of the country that it was afraid of the
constitutional issue, or of going to bat with the so-called “Sick Chicken” Case,
otherwise Schechter Poultry Corporation v. United States—and, wisely or
unwisely, it chose to do the latter.15
Thus, having been involved in cases marking the high point of antitrust enforcement and
the beginning of the end for NIRA, the oil industry must have seemed to Jackson a
perfectly fitting place to renew enforcement of the antitrust laws.
Socony-Vacuum is most often referred to today as the beginning of the Court’s
experimentation with erecting a regime of per se rules meant to simplify and streamline
future antitrust proceedings by means of a few bright-line cases which, supported by
extensive, though sometimes rather imaginatively construed, precedent, would serve to
justify the creation of such rules. Crane states the rule of the case in three simple clauses:
“Price fixing is per se illegal, reasonableness is no defense, market power by defendants
need not be shown.”16 This rule, just like White’s rule of reason, has been reinterpreted,
glossed, restated and refined in the intervening years, such that an original understanding
of the rule is uncommon in academic circles today. Just as the balancing test established

14. 293 U.S. 388 (1935)
15. Corwin, Constitutional Revolution, 47.
16. Crane, “The Story of U.S. v. Socony-Vacuum,” 115.
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by White has tended to be overshadowed by Brandeis’ Chicago Board of Trade gloss on
the rule, so the price fixing rule has come to be reinterpreted in the language of economic
theorists. The term “market power,” and all that this term implies to academic economists
today, plays an essential role in Crane’s restatement of the rule, but Douglas does not use
the term a single time in his Socony opinion, nor does he approach anything nearing the
precise meaning of the term in his reasoning. Nevertheless, the rule itself continues to
hold an important place in the antitrust canon as the first, and therefore most
fundamental, of the business practices ruled to be per se illegal restraints of trade under
§1 of the Sherman Act. Douglas’ lengthy, comprehensive opinion goes to great lengths to
establish this first per se rule firmly in both the facts of the case and the context of those
relevant cases provided by precedent, charting an ambitious new course for future
antitrust jurisprudence.
The government’s indictment in the case charged 27 corporations and 56
individuals with violations of §1 of the Sherman Act, but by the time the case had
reached the Supreme Court the number of defendants had dwindled down to 12
corporations and 5 individuals for a variety of procedural reasons. The government
charged that defendants had restricted competition in four distinct ways.17 The defendants
argued that conditions in the oil industry were distressed, with supply increasingly
outpacing demand and driving prices below cost. To stabilize the prices in the petroleum
17. They had “(1) ‘combined and conspired together for the purpose of artificially raising and
fixing the tank car prices of gasoline’ in the ‘spot markets’ in the East Texas and Mid-Continent fields; (2)
‘have artificially raised and fixed said spot market tank car prices of gasoline and have maintained said
prices at artificially high and noncompetitive levels, and at levels agreed upon among them and have
thereby intentionally increased and fixed the tank car prices of gasoline contracted to be sold and sold in
interstate commerce as aforesaid in the Mid-Western area;’ (3) ‘have arbitrarily,’ by reason of the
provisions of the prevailing form of jobber contracts which made the price to the jobber dependent on the
average spot market price, ‘exacted large sums of money from thousands of jobbers with whom they have
had such contracts in said Mid-Western area;’ and (4) ‘in turn have intentionally raised the general level of
retail prices prevailing in said Mid-Western area.’ 310 U.S. 150, 166-7 (194) (internal citations omitted)
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industry, states had begun setting quotas for oil production, but states had difficulty
enforcing these quotas on their own, and we have already seen how the Court put a stop
to the initial federal efforts to aid the states in enforcing these quotas with its decision in
the Hot Oil Cases. Nevertheless, defendants insisted that the distressed market was
largely due to these independent refiners in the Mid-Continent and East Texas fields—
who had little storage capacity and no viable means of stopping production18—dumping
their hot oil on an already flooded market. Prices would remain low and unstable unless
and until this hot oil could be absorbed by the market or held in reserve by the larger,
“major” firms in the industry, who had sufficient storage capacity to hold the oil until the
market stabilized or demand increased. Charged by NIRA with stabilizing the prices at
every level of the market—producers, refiners, jobbers (what we would today call
wholesaler or distributors), and retailers—and buoyed by the administration’s promises
of antitrust immunity, the defendants agreed upon a code of fair competition, and
Roosevelt appointed Secretary of the Interior Harold Ickes as administrator of that code.
Ickes

established

a

Petroleum

Administrative

Board

to

advise

and

make

recommendations to him, and set his agenda before the Board as follows: “our task is to
stabilize the oil industry upon a profitable basis.”19 Initial attempts by the “majors” to
stabilize prices through formal channels—agreeing to purchase set quantities of gasoline
at fixed prices—failed.

18. “Overproduction was wasteful, reduced the productive capacity of the oil fields, and drove the
price of oil down to levels below the cost of production from pumping and stripper wells. When the price
falls below such cost, those wells must be abandoned. Once abandoned, subsurface changes make it
difficult or impossible to bring those wells back into production. Since such wells constitute about 40% of
the country’s known oil reserves, conservation requires that the price of crude oil be maintained at a level
which will permit such wells to be operated.” 310 U.S. 150, 170 (1940) (internal citations omitted)
19. 310 U.S. 150, 172 (1940)
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Under the general direction of Ickes to do what was necessary, while still
“consistent with the requirements of Clause 2 of Sub-section (a) of Section III of
[NIRA],”

20

Charles E. Arnott, a vice president of Socony-Vacuum and member of the

Petroleum Administrative Board, appointed a General Stabilization Committee with
headquarters in Washington which would oversee more than fifty state and local
committees charged with ending local price wars and thereby helping to stabilize prices.
Arnott, in response to complaints by independent refiners that stabilization could not be
attained until something was done to fix prices in the Mid-Continent field tank car
market, appointed a Tank Car Stabilization Committee. It was three days after this
committee was appointed that the Panama Refining decision was announced.
Nevertheless, the committee proceeded to meet twice in the following month, February
1935, and to establish the conspiracy at issue in the case.
The problem, as the members of the Tank Car Committee came to understand it,
was this: each month about 17 independent refiners in the Mid-Continent field, not
having regular outlets for their gasoline, would seek to sell a total of 600-700 tank cars of
distress gasoline at whatever price they could get. The solution proposed was simple—
majors would purchase the gasoline from these independents each month at a price high
enough to prevent the retail price of gasoline from becoming artificially low. The leading
firms in the industry would collude to fix prices. To facilitate this collusion,
[t]he Committee would assemble each month information as to the quantity and
location of this distress gasoline. Each of the major companies was to select one
(or more) of the independent refiners having distress gasoline as its ‘dancing
partner,’ 21 and would assume responsibility for purchasing its distress supply. In
20. 310 U.S. 150, 176 (1940)
21. “The phrase ‘dancing partners’ came up right there after Mr. Ashton had gone around the
room. There were these 7 or 8 small refiners whom no one had mentioned. He said this situation reminded
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this manner, buying power would be coordinated, purchases would be effectively
placed, and the results would be much superior to the previous haphazard
purchasing. There were to be no formal, contractual commitments to purchase this
gasoline, either between the major companies or between the majors and the
independents. Rather, it was an informal gentlemen’s agreement or understanding
whereby each undertook to perform his share of the joint undertaking.22
In this manner, the committee hoped finally to stabilize prices at all levels of the
petroleum industry, and Douglas points to substantial evidence presented by the
government that this plan did, indeed, work for more than a year. The committee met
monthly and discussed the distress gasoline market, then companies indicated how much
they would by, and from whom. Throughout the committee’s period of operation, most
majors stuck to their dancing partners, and succeeded in keeping most distress gasoline
out of the tank car markets.
When the Court announced its decision in the Schechter case, the Tank Car
Stabilization Committee met and decided to continue with its buying program. Seeing the
success of the committee in stabilizing the Mid-Continent field’s distress market, refiners
in East Texas combined to form the East Texas Refiners’ Marketing Association in early
1935 and began to seek similar arrangements with the majors to dispose of their excess
gasoline. The majors agreed, and were soon buying distress gasoline tank cars from the
East Texas fields on a level similar to that of the Mid-Continent program, and service

him of the dances that he used to go to when he was a young fellow. He said ‘Here we are at a great
economic ball.’ He said ‘We have these major companies who have to buy gasoline and are buying
gasoline, and they are the strong dancers.’ And he said ‘They have asked certain people to dance with them.
They are the better known independent refiners.’ He said ‘Here are 7 or 8 that no one seems to know.’ He
said ‘They remind me of the wallflowers that always used to be present at those old country dances.’ He
said ‘I think it is going to be one of the jobs of this Committee to introduce some of these wallflowers to
some of the strong dancers, so that everybody can dance.’ And from that simile, or whatever you want to
call it, the term ‘dancing partner’ arose.” 310 U.S. 150, 179, note 20 (1940) (quoting the testimony of R.W.
McDowell, a vice president of Mid-Continent).
22. 310 U.S. 150, 179 (1940)
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station gasoline prices continued to rise accordingly. “The conclusion is irresistible,”
Douglas concludes,
that defendants’ purpose was not merely to raise the spot market prices, but, as the
real and ultimate end, to raise the price of gasoline in their sales to jobbers and
consumers in the Mid-Western area. Their agreement or plan embraced not only
buying on the spot markets, but also, at least by clear implication, an
understanding to maintain such improvements in Mid-Western prices as would
result from those purchases of distress gasoline….In essence, the raising and
maintenance of the spot market prices were but the means adopted for raising and
maintaining prices to jobbers and consumers.23
The attempt to stabilize prices at every level of the petroleum production and distribution
process provided a justification for restricting the supply of gasoline, and thereby raising
its price for the consumer. In this sense, then, the facts of the case resemble those of
Appalachian Coals presented in Chapter Four.
To defendants’ claim that a conviction would fly in the face of the Appalachian
Coals precedent, Douglas reminded defendants of two important differences in the
disposition of those cases,24 and suggested that the more apt precedent lay in the Court’s
ruling in U.S. v. Trenton Potteries Co.,

25

where it had considered and rejected the

argument of defendants that reasonable price fixing was not an unlawful restraint under

23. 310 U.S. 150, 190 (1940)
24. “In the instant case, there were buying programs of distress gasoline which had as their direct
purpose and aim the raising and maintenance of spot market prices and of prices to jobbers and consumers
in the Mid-Western area by the elimination of distress gasoline as a market factor. The increase in the spot
market prices was to be accomplished by a well organized buying program on that market: regular
ascertainment of the amounts of surplus gasoline; assignment of sellers among the buyers; regular
purchases at prices which would place and keep a floor under the market. Unlike the plan in the instant
case, the plan in the Appalachian Coals case was not designed to operate vis a vis the general consuming
market and to fix the prices on that market. Furthermore, the effect, if any, of that plan on prices was not
only wholly incidental, but also highly conjectural. For the plan had not then been put into operation.
Hence, this Court expressly reserved jurisdiction in the District Court to take further proceedings if, inter
alia, in "actual operation" the plan proved to be "an undue restraint upon interstate commerce." And as we
have seen it would per se constitute such a restraint if price-fixing were involved.” 310 U.S. 150, 216
(1940)
25. 273 U.S. 392 (1927)
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§§1-2 of the Sherman Act, and had sustained the defendants’ conviction for attempting to
fix the price of vitreous pottery, of which the combination in question controlled 82% of
the market share. By allowing Stone’s Trenton Potteries opinion to speak for him,
Douglas was actually laying the groundwork for his per se rule against price-fixing.
Reasonableness is not a concept of definite and unchanging content. Its meaning
necessarily varies in the different fields of the law, because it is used as a
convenient summary of dominant considerations which control in the application
of legal doctrines. Our view of what is a reasonable restraint of commerce is
controlled by the recognized purpose of the Sherman Law itself. Whether this
type of restraint is reasonable or not must be judged, in part at least, in the light of
its effect on competition, for, whatever difference of opinion there may be among
economists as to the social and economic desirability of an unrestrained
competitive system, it cannot be doubted that the Sherman Law and the judicial
decisions interpreting it are based upon the assumption that the public interest is
best protected from the evils of monopoly and price control by the maintenance of
competition. The aim and result of every price-fixing agreement, if effective, is
the elimination of one form of competition. The power to fix prices, whether
reasonably exercised or not, involves power to control the market and to fix
arbitrary and unreasonable prices. The reasonable price fixed today may, through
economic and business changes, become the unreasonable price of tomorrow.
Once established, it may be maintained unchanged because of the absence of
competition secured by the agreement for a price reasonable when fixed.
Agreements which create such potential power may well be held to be, in
themselves, unreasonable or unlawful restraints without the necessity of minute
inquiry whether a particular price is reasonable or unreasonable as fixed without
placing on the government in enforcing the Sherman Law the burden of
ascertaining from day to day whether it has become unreasonable through the
mere variation of economic conditions. Moreover, in the absence of express
legislation requiring it, we should hesitate to adopt a construction making the
difference between legal and illegal conduct in the field of business relations
depend upon so uncertain a test as whether prices are unreasonable—a
determination which can be satisfactorily made only after a complete survey of
our economic organization and a choice between rival philosophies.26
Whether because it was a relatively minor case, or because of the diminished status of the
antitrust laws at the time, or because of some other reason altogether, Stone’s opinion had
been all but forgotten until Douglas took hold of it and made its reasoning the basis of his
own declaration of the per se rule against price fixing in Socony-Vacuum. We see in
26. 273 U.S. 392, 397-8 (1927) (internal citations omitted)
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Stone’s opinion the first signs of recognition and resistance on the Court to the
diminished legacy of White’s rule of reason, which had become, in the ensuing contest
between well-funded and highly motivated defendants and underpaid and demoralized
federal prosecutors, a means of justifying almost any manner of anticompetitive behavior.
Summoning Harlan’s Standard Oil dissent, Stone reminds us of the difficulties and
dangers of a standard as potentially arbitrary as that of a rule of reason.
And yet Douglas’ Socony-Vacuum opinion does not, like Stone’s, simply call the
rule of reason into question and leave it at that. Nor does it underestimate the power of
the rule of reason for distinguishing lawful from unlawful restraints. Whereas Stone’s
Trenton Potteries opinion disposes of the facts of the case in a few paragraphs, Douglas’
treatment of the facts, clearly following Brandeis’ gloss of the rule of reason in his
Chicago Board of Trade opinion,27 spans more than fifty pages in the United States
Reports. In truth, Douglas gives the relevant facts, industrial history, and economic
context more attention in his opinion than any of the cases discussed thus far. After it
became clear that the Court would not continue to engage in administering structural
remedies a la Standard Oil and American Tobacco, the rule of reason had come to be
identified with a trial process by which the Court, balancing the arguments of plaintiffs
and defendants regarding the anti-competitive or competitive nature of the restraints in
question, would come to a ruling based primarily on the facts of the given case.
27. “Every agreement concerning trade, every regulation of trade, restrains. To bind, to restrain, is
of their very essence. The true test of legality is whether the restraint imposed is such as merely regulates
and perhaps thereby promotes competition or whether it is such as may suppress or even destroy
competition. To determine that question the court must ordinarily consider the facts peculiar to the business
to which the restraint applies; its condition before and after the restraint was imposed; the nature of the
restraint and its effect, actual or probable. The history of the restraint, the evil believed to exist, the reason
for adopting the particular remedy, the purpose or end sought to be attained, are all relevant facts. This is
not because a good intention will save an otherwise objectionable regulation or the reverse; but because
knowledge of intent may help the court to interpret facts and to predict consequences.” 246 U.S. 231, 239
(1918)
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Douglas’ opinion follows this procedure—pairing the charges of the indictment
with the arguments of the defense, reviewing the trial record of the lower court, surveying
the relevant economic data and weighing it in light of the arguments of both prosecution
and defense—but then moves beyond it in his ruling, which, while affirming the verdict
of the trial court and fining each defendant corporation $5,000 and each individual
defendant $1,000, also establishes the new per se rule. Or, to be more precise, in
reviewing the relevant precedent and dismissing the defendants’ interpretation of that
precedent, Douglas finds a per se rule already existing, though not yet openly declared.28
But for a per se rule to be effective, it must establish a clear, reasonable and
generally applicable test, or the Court will be left with no means of applying the rule to
future cases. Douglas suggests that
So far as cause and effect are concerned, it is sufficient in this type of case if the
buying programs of the combinations resulted in a price rise and market stability
which, but for them, would not have happened….Proof that there was a
conspiracy, that its purpose was to raise prices, and that it caused or contributed to
a price rise is proof of the actual consummation or execution of a conspiracy
under §1 of the Sherman Act. 29
Future cases alleging a per se unlawful price-fixing conspiracy would, then, be tested by
an examination for evidence of conspiracy to raise prices and a resultant rise in prices
within the given industry. The Court need not go any deeper than this in cases of such a
nature in the future, as its experience with price-fixing as an anti-competitive restraint
had proved so conclusive that it could confidently assume that, at least in the great
majority of cases, the restraint would have similar results. Knowing that his rule would
28. “Thus, for over forty years this Court has consistently and without deviation adhered to the
principle that price-fixing agreements are unlawful per se under the Sherman Act and that no showing of
so-called competitive abuses or evils which those agreements were designed to eliminate or alleviate may
be interposed as a defense.” 310 U.S. 150, 218 (1940)
29. 310 U.S. 150, 219-220 (1940)
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only withstand sustained scrutiny if it provided a clear articulation of the reasoning by
which he had arrived at it, Douglas once again reviews the steps of his argument.
The whole scheme was carefully planned and executed to the end that distress
gasoline would not overhang the markets and depress them at any time. And, as a
result of the payment of fair going market prices, a floor was placed and kept
under the spot markets. Prices rose and jobbers and consumers in the MidWestern area paid more for their gasoline than they would have paid but for the
conspiracy. Competition was not eliminated from the markets, but it was clearly
curtailed, since restriction of the supply of gasoline, the timing and placement of
the purchases under the buying programs, and the placing of a floor under the spot
markets obviously reduced the play of the forces of supply and demand.30
Douglas then moves on to address the assumptions and general business climate of
‘associationalism’ which had come to dominate the Court’s application of the antitrust
laws since U.S. Steel.
The elimination of so-called competitive evils is no legal justification for such
buying programs. The elimination of such conditions was sought primarily for its
effect on the price structures. Fairer competitive prices, it is claimed, resulted
when distress gasoline was removed from the market. But such defense is typical
of the protestations usually made in price-fixing cases. Ruinous competition,
financial disaster, evils of price-cutting, and the like appear throughout our history
as ostensible justifications for price-fixing. If the so-called competitive abuses
were to be appraised here, the reasonableness of prices would necessarily become
an issue in every price-fixing case. In that event, the Sherman Act would soon be
emasculated; its philosophy would be supplanted by one which is wholly alien to
a system of free competition; it would not be the charter of freedom which its
framers intended.31
During the NRA experience the government had temporarily changed the emphasis of its
economic policy, so that stability and cooperation, rather than competition, were the
goals. But having experimented with the mechanisms required to ensure such stability
and facilitate such cooperation, the country and its political leadership opted for a return
to its traditional policy of competition. Under the shadow of the Blue Eagle, the Court

30. 310 U.S. 150, 220 (1940)
31. 310 U.S. 150, 220-1 (1940)

95

would have had a difficult time enforcing the antitrust laws whose foremost policy was
one of competition even if FDR had not promised cooperating industries antitrust
immunity. So, for a time, at least, the Sherman Act was, indeed, ‘emasculated,’ its
philosophy had in large part been ‘supplanted by one which is wholly alien to a system of
free competition.’ But as soon as it became clear that the Court’s Schechter decision
would receive public and political support, there was no longer any reason to make
allowances for the unconstitutional policies of NIRA. And after Jones & Laughlin it
became increasingly clear that the Court was willing to support the increasingly anticorporate policies of the second New Deal. By rejecting the arguments of defendants in
this way Douglas is clarifying their status as products of the failed policies of the NRA,
and, in contradistinction, painting his per se rule in the colors of the second New Deal.
And, indeed, one important reason for the enduring strength of Socony-Vacuum as
precedent was its ability to marshal relevant precedent and clarify the grounds for a
principled break with the corporatism of the National Recovery Administration, at once
vindicating the return to the pro-competitive principle and policies of the second New
Deal and securing an important role for the Court—“discovery” of per se rules—in the
new regime.
Finally, Douglas, drawing heavily from Stone’s Trenton Potteries opinion, raises
once more the institutional concerns which must always arise with the question of a
reasonable price standard. For Stone, reasonable prices were all but impossible to
establish, due to the great number of forces constantly acting to effect price.
Nevertheless, the case law made perfectly clear that even the attempt to fix prices,
whether reasonable or not, would clearly constitute a violation of the antitrust laws, and

96

to rule otherwise would clearly be, as Harlan had already noted, an unconstitutional
attempt by the Court to arrogate to itself the power granted Congress by the Constitution.
Channeling Justice Harlan, Stone notes that
If such a shift is to be made, it must be done by the Congress. Certainly Congress
has not left us with any such choice. Nor has the Act created or authorized the
creation of any special exception in favor of the oil industry. Whatever may be its
peculiar problems and characteristics, the Sherman Act, so far as price-fixing
agreements are concerned, establishes one uniform rule applicable to all industries
alike.32
Thus, while exercising the interpretive power of the Court to create, or, at the least, to
‘discover,’ a per se rule which will effectively declare the practice of price-fixing—one
with what is, at best, an ambivalent record in American business—unlawful and
unjustifiable under any circumstance, Douglas claims here to be practicing a form of
judicial restraint, leaving to Congress the decision of whether or not to discriminate
between unlawful and lawful price-fixing restraints. But until Congress should choose to
act in this matter, Douglas has created a per se rule to set the parameters for future pricefixing cases, and states this per se rule once more for good measure:
The machinery employed by a combination for price-fixing is immaterial. Under
the Sherman Act, a combination formed for the purpose and with the effect of
raising, depressing, fixing, pegging, or stabilizing the price of a commodity in
interstate or foreign commerce is illegal per se....[T]here may be effective
influence over the market though the group in question does not control it. Pricefixing agreements may have utility to members of the group though the power
possessed or exerted falls far short of domination and control. Monopoly power is
not the only power which the Act strikes down, as we have said. Proof that a
combination was formed for the purpose of fixing prices, and that it caused them
to be fixed or contributed to that result, is proof of the completion of a pricefixing conspiracy under § 1 of the Act.33

32. 310 U.S. 150, 221-2 (1940)
33. 310 U.S.150, 223-4 (1940) (internal citations omitted).
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Thus, we see that while, in the context of the history of American law as set forward by
Corwin, Douglas’ Socony-Vacuum opinion may, rightfully enough, stand as the Court’s
announcement of its intention to defer to the political branches for the posture of its
antitrust jurisprudence, yet at the same time the case suggests the possibility of an
expansive new role for the Court in helping Congress and the Executive to formulate its
antitrust policy in the form of a regime of Court-made per se rules.

J.M. Clark and the Rise of Workable Competition
Even as Douglas was announcing and helping to shape the post-NRA revival of
antitrust jurisprudence, a new consensus model was developing in the community of
economists to rival that of Chamberlin’s theory of workable competition touched on in
the previous chapter. This new consensus centered on the work of J.M. Clark, whose
seminal article “Toward a Concept of Workable Competition,” appeared in print less than
a month after the Court’s decision in Socony-Vacuum. Just as Chamberlin had used the
consensus view that theoretical treatments of the market should be founded upon the
concept of “perfect competition” as a foil for the development of his own model of
monopolistic competition, so Clark, in the following generation, used Chamberlin’s
theory of monopolistic competition as a foil for his development of a theory or model of
workable competition. Both men evince a concern with bringing economic theory down
from the clouds and into rigorous engagement with empirical data, and the theories of
each were subsequently criticized and refined by future generations of economists. But
unlike Chamberlin, who, for all his worldliness, remained largely a creature of the
academy, Clark was explicitly concerned with putting his economic model to the test by
helping to formulate economic regulatory policy, specifically in the area of antitrust law.
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Chamberlin’s chief insight had been that economists, by focusing solely on
models of the economic ideal of perfect competition, or its antitheses, monopoly and
oligopoly, were ignoring an entire body of economic phenomena in the form of what he
termed ‘partial monopolies.’ Chamberlin had argued that monopoly had always been and
would always be a part of the economic cosmos, and that, rather than ignoring this,
economists ought to account for its existence in their theories of the market. Thus, his
achievement was to suggest the possibility of monopolistic competition, or a market
which blended elements from the previously distinct theories of perfect competition and
monopoly/oligopoly. Though significant in its own right, Chamberlin’s achievement was
decidedly at the level of theory. It had the singular practical consequence, however, of
creating a body of literature suggesting that an economic consensus existed that
monopoly had been and would continue to be an enduring condition in the marketplace, a
natural component of the market which would persist despite legislative attempts to
eliminate or control it. Thus, Chamberlin’s accomplishment at the level of theory
bolstered the claims of those who found in the antitrust laws an outdated and backwards
economic policy, and hoped to direct policy toward the development of further
consolidation, cooperation and unity in industry.
Clark, however, inspired by the theoretical achievements of Chamberlin and
others of his generation, sought to bring economic theory into an even closer relationship
with contemporary economic phenomena. More precisely, he sought to develop a body of
economic theory which could be applied to questions not of theory, but of policy. Where
the work of his predecessors had been largely descriptive, Clark sought to develop a
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prescriptive economics. As he would later write of this project to articulate a concept of
workable competition
The concept of “workable” or “effective” competition can perhaps best be
described as the economist’s attempt to identify the conditions which could
provide appropriate leads for policy in assuring society the substance of the
advantages which competition should provide.34
Political economists since Adam Smith had praised the virtues of competition in securing
a free and prosperous society, and condemned the effects which monopoly and oligopoly
would produce in such a system. Chamberlin had called this traditional liberal viewpoint
into question, suggesting that a hybrid system of monopolistic competition was the most
accurate depiction of the day-to-day operations of the market. In Clark’s conceptual
treatment of workable competition we see the response of a neoclassical liberal to this
challenge, showing how the insights of economists could help to bring the law to bear on
those firms and individuals seeking to limit competition in the marketplace.
In so doing, Clark became the leader of what might be called the first law and
economics movement, a sort of precursor to the currently regnant Chicago School of
antitrust analysis. In responding to Chamberlin, he also effectively provided the
theoretical support for FDR’s Second New Deal, with its increasingly antagonistic
relationship with big business and aggressive enforcement of the antitrust laws. Just as
Douglas, in his Socony-Vacuum opinion, had refused to acknowledge the legitimacy of
attempts to set a floor for prices within each industry, so Clark resisted such arguments as
presenting an inaccurate portrait of workable competition.
The basic characteristic of [workable] competition in the economic sense is that
no one seller, and no group of sellers acting in concert, has the power to choose its

34. Report of the Attorney General’s National Committee to Study the Antitrust Laws (1955),
320.
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level of profits by giving less and charging more. Where there is workable
competition, rival sellers, whether existing competitors or new or potential
entrants into the field, would keep this power in check by offering or threatening
to offer effective inducements, so long as the profits to be anticipated in the
industry are sufficiently attractive in comparison with those in other employment…. To bring this result about, it is necessary that rivals be free in fact to
compete by lower prices and better service or products and selling activities, if
they can achieve low enough costs to enable them to do so; and that no seller have
power to limit this freedom of his rivals, and thus escape the pressures and
penalties which effective competition imposes.35
Under the industry codes of fair competition endorsed by the NRA, these necessary
components of workable competition would have been disallowed in the name of setting
a firm floor beneath prices, ensuring fair wages and full employment, and eliminating
cut-throat competition. Clark’s model is, then, a direct repudiation of the theory which
underlay the policies of the first New Deal, and the theoretical foundation of the
pragmatically pro-competitive policies of the second.
But the theory of workable competition also presented us with a thoughtful
presentation and evaluation of the underlying problems in the economy which had
prepared the way for the NRA. According to Clark, there seems to be at the heart of
competition as it is experienced in the world a tension between short-term and long-term
incentives. In an overheated or hyper-competitive economy like that of the late 1920s, the
spirit of speculation is in the ascendant, with individuals and firms eager to risk shortterm losses by cutting prices until they are equal to or below cost, in the hopes of
increasing market share and profits in the long run. Such economies want stabilization,
and, if they are permitted to continue long unabated, they risk panic, recession, and, in
extreme circumstances, industry-wide or even systemic failure. On the other hand, in a
heavily regulated economy, undue emphasis is placed on stabilization, stifling the

35. Ibid., 320.
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innovation and daring which keep competitive economies moving forward. By focusing
too earnestly on securing and preserving the conditions of the here and now, such
economies effectively forsake their long-run health, as development is either drastically
slowed or arrested completely. In one sense, then, Clark’s theory was really no
innovation at all, but rather a timely restatement of the cardinal virtues of prudence and
temperance. He sought to steer a course between the extremes of an overheated and an
overly regulated market, and to discover a pace or mode of competition which would
combine the cunning innovation and fierce competition of a bull market with the stability
and security of a regulated economy, each limiting the other and preventing it from
becoming vicious in its extreme. In Clark’s scheme, both the workings of the government
and the mechanisms of the market would help to preserve competition.
In the final analysis, Clark’s theoretical balance was never realized, as the second
New Deal failed to restore the market to its full vigor before the war arrived, and
Roosevelt continued to push more for stability and security—though chastened by the
NRA experiment—than for a restoration of full competition. In Roosevelt’s defense it is
worth noting that unlike Clark, after all, Roosevelt was subject to continual political
pressures, a factor which, arguably, continues to be underestimated by economists when
making policy prescriptions. Nevertheless, Clark’s theory of workable competition
offered policymakers and lawyers of the post-NRA generation a plausible model of
market behavior and the assurance that their modern economy had not ushered in a postcompetitive age, and America had not yet disposed of its need for the antitrust laws.
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CHAPTER SIX
The Harvard School

“It is competition, not competitors, which the Act protects. But we cannot fail to
recognize Congress’ desire to promote competition through the protection of viable,
small, locally owned business. Congress appreciated that occasional higher costs and
prices might result from the maintenance of fragmented industries and markets. It
resolved these competing considerations in favor of decentralization. We must give favor
to that decision.”
--Chief Justice Earl Warren,
Brown Shoe Inc. v. United States
In the same year that prosecution of the Socony-Vacuum case began, Jackson also
initiated proceedings against the Aluminum Company of America (ALCOA) in what was
to become the longest trial in American history. Even as the Court and the Justice
Department were working to formulate per se rules in hopes of streamlining the progress
of antitrust cases through the court system, it was evident that there were still severe
problems with the antitrust enforcement apparatus. Although the case, upon final
judgment in July 1942, was eligible for direct appeal to the Supreme Court,1 the Court
was unable to hear the case because it lacked a quorum, as Roosevelt’s penchant for
appointing Justice Department and New Deal insiders to the bench had resulted in a
Court stacked with judges who had already been involved in prosecuting the case prior to
its reaching the Court. The appellate trial fell to a three-judge panel of the Second Circuit,

1. Under the Expediting Act of 1903 (32 Stat. 823) civil antitrust suits in which the United States
is the complainant were made eligible for a direct appeal to the Supreme Court from the final judgment of
the district court, an early Congressional effort to streamline the progress of antitrust cases through the
court system.
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with Judge Learned Hand penning that court’s final opinion.2 Hand’s treatment of the
case is as notable for its full and balanced consideration of arguments for both plaintiffs
and defendants as it is for its steadfast refusal to award the remedy sought by either party
in turn. While standing as one of the most thoughtful treatments by any American judge
of the problem of defining §2 violations—what does it mean to monopolize or attempt to
monopolize3—and finding that a violation had, indeed, occurred, it also presents students
of the law with the very real problem faced by judges in antitrust cases of this nature of
decreeing an equitable remedy. How can judges be sure that their antitrust remedies, due
to the lag inherent in all judicial processes, will not impede, rather than restore,
competition? As Hand reflects on the prospect of a plan of dissolution for ALCOA in his
concluding section on remedies,
It is as idle for the plaintiff to assume that dissolution would be proper, as it is for
ALCOA to assume that it will not be; and it would be particularly fatuous to
prepare a plan now, even if we could be sure that eventually some form of
dissolution is not a penalty but a remedy; if the industry will not need it for its

2. United States v. Aluminum Company of America 148 F. 2d 416 (1945)
3. “Many people believe that possession of unchallenged economic power deadens initiative,
discourages thrift and depresses energy; that immunity from competition is a narcotic, and rivalry is a
stimulant, to industrial progress; that the spur of constant stress is necessary to counteract an inevitable
disposition to let well enough alone. Such people believe that competitors, versed in the craft as no
consumer can be, will be quick to detect opportunities for saving and new shifts in production, and be eager
to profit by them. In any event the mere fact that a producer, having command of the domestic market, has
not been able to make more than a 'fair' profit, is no evidence that a 'fair' profit could not have been made at
lower prices. True, it might have been thought adequate to condemn only those monopolies which could
not show that they had exercised the highest possible ingenuity, had adopted every possible economy, had
anticipated every conceivable improvement, stimulated every possible demand. No doubt, that would be
one way of dealing with the matter, although it would imply constant scrutiny and constant supervision,
such as courts are unable to provide. Be that as it may, that was not the way that Congress chose; it did not
condone 'good trusts' and condemn 'bad' ones; it forbad all. Moreover, in so doing it was not necessarily
actuated by economic motives alone. It is possible, because of its indirect social or moral effect, to prefer a
system of small producers, each dependent for his success upon his own skill and character, to one in which
the great mass of those engaged must accept the direction of a few. These considerations, which we have
suggested only as possible purposes of the Act, we think the decisions prove to have been in fact its
purposes.” 148 F. 2d 416, 427 (1945) (internal citations omitted, emphasis added)
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protection, it will be a disservice to break up an aggregation which has for so long
demonstrated its efficiency.4
After full consideration of the questions presented by the case, Hand, reflecting the desire
of all parties that the court take ‘judicial notice’ of the events which had occurred in the
five years between the closing arguments in the District Court trial and its present review,
points out that U.S. participation in the war had led to unparalleled growth and
development in the field of aluminum production. Thus, though Hand would over-rule
the lower court’s finding that ALCOA had not monopolized production, when in fact it
had controlled upwards of 90 percent of the market in domestic aluminum production for
more than a generation, believing that this finding did not necessarily require a structural
remedy or order of dissolution as in the 1911 cases, because the present composition of
the industry was radically changed, and likely to change even more in the coming months
and years.5 Far from dominating domestic production of aluminum at the time of Hand’s
decision, Hand finds, rather, that ALCOA is now a clear second to the U.S. government

4. 148 F. 2d 416, 446 (1945)
5. “…we refuse to take 'notice' of facts relevant to the correctness of the findings; but we do take
'notice' of those relevant to remedies. After doing so, it is impossible to say what will be 'Alcoa's' position
in the industry after the war. The plaintiff has leased to it all its new plants and the leases do not expire until
1947 and 1948, though they may be surrendered earlier. No one can now forecast in the remotest way what
will be the form of the industry after the plaintiff has disposed of these plants, upon their surrender. It may
be able to transfer all of them to persons who can effectively compete with 'Alcoa'; it may be able to
transfer some; conceivably, it may be unable to dispose of any. The measure of its success will be at least
one condition upon the propriety of dissolution, and upon the form which it should take, if there is to be
any. It is as idle for the plaintiff to assume that dissolution will be proper, as it is for 'Alcoa' to assume that
it will not be; and it would be particularly fatuous to prepare a plan now, even if we could be sure that
eventually some form of dissolution is not a penalty but a remedy; if the industry will not need it for its
protection, it will be a disservice to break up an aggregation which has for so long demonstrated its
efficiency. The need for such a remedy will be for the district court in the first instance, and there is a
peculiar propriety in our saying nothing to control its decision, because the appeal from any judgment
which it may enter, will perhaps be justiciable only by the Supreme Court, if there are then six justices
qualified to sit.” 148 F. 2d 416, 446 (1945)
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in production capacity.6 Though the government’s aluminum plants have been leased to
ALCOA for the present, Hand argues, there is no reason to think that, as the war draws to
a close and the government begins to prepare to auction off its surplus production
capacity to private sector firms, it will choose to do so in a way that benefits ALCOA
alone. In support of this contention, Hand cites several relevant clauses of the Surplus
Property Act of 1944 which seem to imply that a new federal agency will soon radically
reform the aluminum industry, bypassing direct handling of the problem by the court
system, and makes clear his reasons deferring to the political branches rather than
pressing for judicial primacy in the area of market regulation, noting especially the
tendency of the courts to increasingly grant the efforts of such specialized tribunals a
presumptive validity.7 Such a ruling would seem to confirm the predictions of Corwin a

6. “We may, and do, accept the figures of aluminum production in the report of the so-called
‘Truman Committee’ as of March, 1944, which showed that the annual production of ALCOA’s plants was
about 828 million pounds; that the production of plants owned by the plaintiff which it had leased to
ALCOA was about 1293 million pounds; and that the production of the Reynolds and Olin plants was
together about 202 million pounds: a total of about 2300 million pounds.” 148 F. 2d 416, 445 (1945)
7. “But there is another, and even more persuasive, reason why we should not now adjudge a
dissolution of any kind. The Surplus Property Act of 1944 provides the method by which the plaintiff's
'surplus' properties shall be disposed of: 'aluminum plants and facilities' among the rest, § 19(a)(1). The
'Surplus Property Board,' § 5(a), is to 'designate one or more Government agencies to act as disposal
agencies,' § 10(a), and they are to 'have responsibility and authority for the disposition of such property
and for the care and handling of such property, pending its disposition,' § 11(d), subject to the Board's
regulations. These 'agencies' may change, lease, or transfer, for cash, credit, or other property, with or
without warranty, and upon such other terms and conditions, as the agency deems proper' § 15(a). The
following, among other 'objectives,' are to 'regulate the orderly disposal of surplus property': '(b) to give
maximum aid in the reestablishment of a peacetime economy of free independent private enterprise'; '(d) to
discourage monopolistic practices and to strengthen and preserve the competitive position of small business
concerns in any economy of free enterprise'; '(p) to foster the development of new independent enterprise';
'(r) to dispose of surplus property as promptly as feasible without fostering monopoly or restraint of trade *
* * .' So far as consistent 'with the usual and customary commercial practice' preference is to be given to
smaller purchasers, § 18(b); to whom, when proper, money may be lent § 18(f). Finally, no 'disposal
agency' shall even 'begin negotiations' to sell a plant which has cost over a million dollars without advising
the Attorney General of 'the probable terms or conditions' of the sale; and he in turn must tell the 'agency'
whether 'the proposed disposition will violate the antitrust laws.' The act must not be read to 'impair,
amend, or modify' those laws, or to 'prevent their application' to purchasers of surplus property. In view of
these declarations of the purpose of Congress, the 'agency' which the Board 'designates' to dispose of the
plaintiff's 'aluminum plants and facilities' may well believe that it cannot do so without some plan or design
for the industry as a whole, some comprehensive model which shall, so far as practicable, re-establish 'free
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generation earlier, that in accepting the expanded powers of the federal government to
regulate the national economy, the Court had effectively taken a back seat to the political
branches, and would now play a diminished role in regulating the economy. And yet, as
we will see below, the Court was on the cusp of launching an antitrust enforcement
agenda more ambitious than any that had preceded it.
Judge Hand’s Alcoa opinion stands as an important statement of the limits
inherent in the judicial power to effectively regulate the economy and protect
competition, but it is also worth considering what it shows us about the government’s
changing attitudes toward the role of the private sector in times of war and peace. As we
saw with the U.S. Steel case considered in Chapter Four, the First World War brought
dramatic change to the American economy, and, as a result, to the Court’s understanding
of its task in antitrust enforcement. Unprepared for the monumental task of waging a
modern war across the Atlantic, Wilson had assumed unprecedented power over the
domestic economy to organize a planned economy under the war boards, and the success
of this strong central leadership in winning the war and organizing industry led

independent private enterprise,' 'discourage' monopoly, 'strengthen' small competitors, 'foster' independents
and not foster 'monopoly or restraint of trade.' If it should find this method desirable, it would have to learn
what purchasers were in the market, how strong they were, what units they could finance and operate, and
in what position they would be to compete. In such a model or design the 'agency' would have to assign a
place to 'Alcoa,' and that place no one of course can now anticipate. Conceivably 'Alcoa' might be left as it
was; perhaps it might have to be dissolved; if dissolved, the dissolution would depend upon how the other
plants were distributed. If the 'agency' should find it wise to proceed in this way, it may succeed in inducing
'Alcoa' to accept the place assigned to it, particularly if the plan has not been prepared ex parte. If it does
not succeed, then, but then only, will it be appropriate for the district court to act. We do not of course
mean that in deciding whether to dissolve 'Alcoa,' or how to do it, that court must be governed by any plan
which the 'agency' may have devised, if it does devise one. But, plan or no plan, it must wait until it learns
what the 'agency' has in fact done. Moreover, if the 'agency' does form a plan, it will have been an attempt
to realize the same 'objectives' for which the court itself must strive; and the court may well feel that it
should accord to the 'agency's' plan that presumptive validity which courts are properly coming more and
more to recognize in the decisions of specialized tribunals. Nothing which we now say ought in any
measure to limit the discretion of the 'agency' to proceed in this way. Therefore we shall merely reverse the
judgment, so far as it held that 'Alcoa' was not 'monopolizing' the ingot market, and remand the case to the
district court.” 148 F. 2d 416, 446-7 (1945) (emphases added)
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government and business leaders of the postwar generation to adopt a more tolerant
approach toward consolidation, cooperation and associationalism and to question the
continued relevance and effectiveness of the antitrust laws. Preparation for U.S. entry
into the Second World War, though similar in many ways to Wilson’s efforts, was of a
different character. Memories of the NRA were still fresh, and Roosevelt’s increasing
mistrust of big business led him to adopt a more cautious approach, building production
capacity and then leasing it to the private sector for the duration of the war. As the
country began to move out of the second World War, Brandeisian mistrust of big
business and commitment to the protection of small firms, reborn under Frankfurter and
his disciples, was still strong, and would remain at the center of the nation’s economic
policy well into the 1960s. Hand’s Alcoa opinion pays homage to these sentiments, and
would later be used to further their implementation by the Warren Court, with his
observation that
[t]hroughout the history of these statutes it has been constantly assumed that one
of their purposes was to perpetuate and preserve, for its own sake and in spite of
possible cost, an organization of industry in small units which can effectively
compete with each other.8
As we have already seen, this gloss on the development of American antitrust law
certainly leaves out a number of important exceptions, including significant periods of
relatively dormant enforcement in the administrations of Cleveland, TR, Wilson and
FDR. A true portrait of the Court’s historical interpretation and enforcement of the
antitrust statutes would reflect a much deeper ambivalence, with parties for decentralized
business and industry always countered, at least somewhat, by those who would
emphasize the benefit of what would eventually be labeled ‘economies of scale.’ But it is

8. 148 F. 2d 416, 429 (1945)
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important to note the difference between Hand’s treatment of the partisans of Brandeis—
praising their goals and purposes while finding sufficient justification to avoid intrusion
into the market with injunctions and structural remedies—and that of the Warren Court,
which became increasingly devoted to implementing these goals and purposes through its
jurisprudence. This persistent commitment to implementing a more interventionist
antitrust policy and a stronger role for the Court in policing the national economy has led
the Warren Court to be identified with a liberal or Harvard school of antitrust
enforcement.

Brown Shoe and Antitrust Preemption
Among the many significant contributions to antitrust jurisprudence during this
period, far and away the most fundamental was Chief Justice Earl Warren’s opinion in
Brown Shoe Co. Inc. v. United States.9 At issue was the legality of the merger of two
vertically integrated shoe manufacturers, Brown and Kinney, under amended §7 of the
Clayton Act.10 Under the original §7, firms were prohibited from acquiring stock in
competing firms if such acquisition would substantially diminish competition between
the two firms, or tend to create a monopoly in any line of commerce. The chief purpose
of the 1950 Cellar-Kefauver Act amendments to the Clayton Act had been to “plug the
loopholes” in the original statute exempting asset acquisitions and mergers of firms that
were not direct competitors from this prohibition, so that the law would now provide for
general prohibition of any merger which would result in diminished competition or
9. 370 U.S. 294 (1962)
10. “No corporation engaged in commerce shall acquire, directly or indirectly, the whole or any
part of the stock or other share capital and no corporation subject to the jurisdiction of the Federal Trade
Commission shall acquire the whole or any part of the assets of another corporation engaged also in
commerce, where in any line of commerce in any section of the country, the effect of such acquisition may
be substantially to lessen competition, or to tend to create a monopoly.” 15 U.S.C. §18
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evince a tendency to create a monopoly. This amendment was seen by both the
contemporary media and the courts as evidence of a more general change in antitrust
policy by Congress, which showed increasing concern with the postwar rise in mergers
and acquisitions.
The dominant theme pervading congressional consideration of the 1950
amendments was a fear of what was considered to be a rising tide of economic
concentration in the American economy. Apprehension in this regard was
bolstered by the publication in 1948 of the Federal Trade Commission’s study on
corporate mergers. Statistics from this and other current studies were cited as
evidence of the danger to the American economy in unchecked corporate
expansions through mergers. Other considerations cited in support of the bill were
the desirability of retaining “local control” over industry and the protection of
small businesses. Throughout the recorded discussion may be found examples of
Congress’ fear not only of accelerated concentration of economic power on
economic grounds, but also of the threat to other values a trend toward
concentration was thought to pose.11
Taking hold of the opportunity always presented the Court when first called upon to
interpret a new—or, as in this case, newly amended—statute, Warren finds in the
legislative history the warrant for a new antitrust campaign of preemption. For Warren,
the Clayton Act is not merely an amendment to the Sherman Act, but rather an
autonomous second tier of the government’s antitrust policy. The Clayton Act does not
merely shore up the basic policy of the original antitrust statute. It seeks to go further, and
to enjoin business practices which might someday lead to prosecution under §§1-2,
before such action becomes necessary. Under Warren’s regime, then, antitrust
enforcement would consist of a two-pronged approach to judicial regulation of the

11. 370 U.S. 294, 316 (1962) (internal citations omitted). Warren’s opinion draws heavily from
the legislative history of the amendment to bolster its argument for the Court’s new pre-emptive role in
antitrust enforcement, a practice which has since fallen into disrepute, but which was, at the time, quite
common. (See William Popkin, Statutes in Court: The History and Theory of Statutory Interpretation.
Durham: Duke University Press, 1999, pp. 121-5) Warren’s review of this legislative history includes a
citation of several law review articles on the topic, including an important article by Derek Bok on the
merging of law and economics, reflecting the Court’s increasing willingness to build the edifice of antitrust
law on authorities other than legal text, precedent and the factual record of the case at hand.
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economy, with Sherman Act cases looking primarily to past behavior and working to
restructure overly concentrated industries and enjoin historically anti-competitive
practices while Clayton Act proceedings, working closely with the FTC, would look to
the future, policing the current market and seeking to catch tomorrow’s monopolists in
their incipiency.
Domestic shoe production in the 1950s was relatively deconcentrated, with the 24
largest manufacturers producing about 35% of the nation’s shoes. It was, therefore, an
ideal test case for the application of the liberal school’s antitrust regime. Where previous
antitrust litigation tended to focus primarily on large firms or egregious anticompetitive
behavior, particularly price fixing and monopolization, courts would now follow the
government and enjoin mergers which, though innocuous enough if taken alone, were
believed to show signs of incipient monopoly or diminishing competition, an approach
which would eventually lead Potter Stewart to observe several years later in his Von’s
Grocery dissent that “the sole consistency that I can find is that in litigation under §7, the
Government always wins.”12
By 1955, the two firms involved in the case, Brown and Kinney, accounted for
4% and .5% of the nation’s total footwear production, respectively. In the ten years
preceding the merger, Brown had re-entered the retail market in shoes, purchasing a
handful of retail stores in select markets, and two major shoe retailers. Kinney was the
largest family-style shoe store in the nation, with more than 400 stores in 270 cities,
grossing 1.2% of all national retail shoe sails by dollar volume. The District Court,
relying on government data regarding the correlation between vertical integration in the
shoe industry and the disappearance of a number of independent retailers, enjoined the
12. 384 U.S. 270, 301 (1966)
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merger as a §7 violation and ordered Brown to divest itself of all stock, capital, assets or
other interests it held in Kinney, and to operate Kinney as an independent concern
pending complete divestiture, giving the company 90 days to file a plan with the court for
carrying into effect the divestiture decreed.13
The case reached the Court by direct appeal under the Expediting Act of February
11, 1903.14 Though largely overlooked by current scholarship, it was the question of
jurisdiction which seems to have caused the greatest division on the Court at this time,
with Clark and Harlan both filing separate partial concurrences in order to sound in on
this issue. The Expediting Act allows for direct appeal from the “final judgment of the
district court.” That court had ordered divestiture, but Brown had appealed before filing
the required plan, in the 90 day window. Was the judgment of that court, then,
sufficiently final, or must Brown first submit a plan to the District Court for review
before appealing? Citing several cases, Warren held that
a pragmatic approach to the question of finality has been considered essential to
the achievement of the ‘just, speedy and inexpensive determination of every
action’: the touchstones of federal procedure….We think the decree of the District
Court in this case had sufficient indicia of finality for us to hold that the judgment
is properly appealable at this time.15
Among these ‘sufficient indicia of finality,’ Warren emphasized the difference in kind
between the District Court’s decree that Brown divest itself fully of Kinney’s stock and
assets and its injunction from ever acquiring or having an interest in the business, stock or
assets of that firm, and the particulars involved in acceptance and supervision of the
divestiture plan. For Warren, judgments were sufficiently final if the court had
13. 370 U.S. 294, 304 (1962)
14. See note 1, supra
15. 370 U.S.294, 306-7 (1962)

112

pronounced its decision; the Court need not wait until a plan of implementation had been
created to begin its review.
Of the two partial dissenters, Harlan was most directly opposed to Warren’s
interpretation of the Expediting Act’s “final judgment.” Harlan begins by noting a
difficulty presented by Warren’s test of sufficient or pragmatic finality
By taking jurisdiction over this appeal at the present time, despite the fact that,
even if affirmed, this case would doubtless reappear on the Court’s docket if the
terms of the District Court’s divestiture decree are unsatisfactory to the appellant
or to the Government, the Court is paving the way for dual appeals in all
government antitrust cases where intricate divestiture decrees are involved.16
Warren, attempting to secure the ‘speedy and inexpensive determination of every action’
would likely be setting a precedent for defendants which would serve to slow the process
of antitrust divestiture cases, already among the longest in the court system, even more, a
result surely at odds with the stated purpose of the Expediting Act. If the Court was,
indeed, to follow the government in its efforts to halt incipient monopoly by merger,
courts were likely to see a rise in such complex divestiture judgments, and defendants
would likely seek any legal path to delay such judgments, including exactly the sort of
double-barreled appellate process foreseen here by Harlan.
Moving on to Warren’s distinction between the general principles of a sufficiently
final divestiture decree and the particulars of approving and overseeing divestiture,
Harlan denies the validity of the distinction.
Despite the seemingly mandatory tone of the ‘divestiture’ judgment now before
us, the plain fact remains that it is, by its own terms, inoperative to a substantial
extent until further proceedings are held in the District Court. Unlike the cases
relied upon by the Court, therefore, this case comes up on appeal before the
appellant knows exactly what it has been ordered to do or not to do. This is surely

16. 370 U.S. 294, 358 (1962)
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not the type of judgment ‘which ends the litigation on the merits and leaves
nothing for the court to do but execute the judgment.’ 17
For Harlan the true distinction to be made is not between the general character of a final
judgment and the particulars involved in implementation, but, rather, in the kind of final
judgment at issue. Divestiture judgments have a history of being among the longest and
most complex of any overseen by the courts, and must therefore be placed in a category
of their own.
Finally, Harlan addresses Warren’s contention that, because the Court failed to
note the finality of judgment in previous cases appealed under the Expediting Act, it is
prevented from considering such questions.
The fact that the Court may in the past have overlooked the finality in some of the
judgments that came here for review in similar posture to this one does not now
free it from the requirements of the Expediting Act….Whether this judgment is
final and appealable is not a question turning on the Federal Rules of Civil
Procedure or on any balance of policies by this Court. Congress has seen fit to
make this Court, for reasons which are less than obvious, the sole appellate
tribunal for civil antitrust suits instituted by the United States. In so doing, it has
chosen to limit this Court’s reviewing power to “final judgments”….
So long… as the present Expediting Act continues to commend itself to
Congress, this Court is bound by its limitations, and since…the decree appealed
cannot, in my opinion, be properly considered a “final judgment,” I think the
appeal, at this juncture, should have been dismissed. 18
Deriding Warren’s opinion as pragmatic and excessively concerned with questions of
policy rather than with those of the law and its proper interpretation and application,
Harlan appears to be the clear advocate of judicial restraint, as modest about the
prospects of judicial regulation of business as his grandfather had been self-assured. But
this restraint must be balanced with his digression reflecting on the flawed policy of the
Expediting Act, and his suggestions, which might be construed as activist in their own
17. 370 U.S. 294, 360 (1962) (citing Catlin v. United States 324 U.S. 229, 233)
18. 370 U.S. 294, 363 and 365 (1962)
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way, for how Congress might improve antitrust policy.19 Both Warren and Harlan, then,
make policy arguments directed largely at the same goal of expediting the process of
divestiture judgments through the courts, and both are largely in agreement in their
application of the law to the particulars of the case at hand, upon reaching the merits, but
in their assessment of how to effect this change they draw markedly different
conclusions. It may speak something of Harlan’s superior understanding of the
institutional strengths and weaknesses of the judiciary in such matters of policy that,
while Warren’s argument prevailed in this particular case, it is Harlan’s argument for
expanded discretion over its docket which would ultimately win out.
Turning, then, to the merits of the case, we find substantial agreement from all
seven members of the Court20 as to the purpose and policy of the amended §7, the
definition of the market, and the danger of incipient monopoly or oligopoly presented by

19. “Whether the first of these legislative determinations, made in 1903, when appeal as of right
to this Court was the rule, rather than the exception, should survive the expansion in the Court’s docket and
the development, pursuant to the Judiciary Act of 1925, of this Court’s discretionary certiorari jurisdiction,
may never have been given adequate consideration by Congress. At this period of mounting dockets there
is certainly much to be said in favor of relieving this Court of the often arduous task of searching through
voluminous trial testimony and exhibits to determine whether a single district judge’s findings of fact are
supportable. The legal issues in most civil antitrust cases are no longer so novel or unsettled as to make
them especially appropriate for initial appellate consideration by this Court, as compared with those in a
variety of other areas of federal law. And, under modern conditions, it may well be doubted whether direct
review of such cases by this Court truly serves the purpose of expedition which underlay the original
passage of the Expediting Act. I venture to predict that a critical reappraisal of the problem would lead to
the conclusion that ‘expedition’ and also, over-all, more satisfactory appellate review would be achieved in
these cases were primary appellate jurisdiction returned to the Court of Appeals, leaving this Court free to
exercise its certiorari power with respect to particular cases deemed deserving of further review. As things
now stand, this Court must deal with all government civil antitrust cases, often either at the unnecessary
expenditure of its own time or at the risk of inadequate appellate review if a summary disposition of the
appeal is made. Further, such a jurisdictional change would bid fair to satisfy the very “policy” arguments
suggested by the Court in this case. For the Courts of Appeals, whose dockets are generally less crowded
than those of this Court, would then be authorized to hear appeals from orders such as the one here in
question.” 370 U.S. 294, 364-5 (1962) See also Clark’s comments along these lines at 370 U.S. 294, 355-6
(1962)
20. Frankfurter and White took no part in the decision of the case, though Frankfurter’s influence
can certainly be seen in Warren’s opinion, and is implicitly acknowledged in Warren’s postscript, which
notes that, while White “took no part in the consideration or decision of this case,” Frankfurter merely
“took no part in the decision of this case.” 370 U.S. 294, 346 (1962)
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the merger. All seven Justices voted to uphold the District Court’s divestiture judgment.
Future critics of the case would deride it as an economically irrational and indefensible
policy statement leading to diminished competition and the protection of small business
interests at the expense of consumer welfare.21 But these critics tend to ignore several
crucial limiting factors noted by the Court in reaching its decision to affirm the
divestiture. First among these is the Court’s explicit concern with legislative intent and
the purpose of the amendments to §7, discussed above,22 a question on which Warren
dwells for a dozen heavily footnoted pages in his opinion before concluding that the
competition Congress intended to protect with its antitrust laws is to take the form of
viable, small, locally-owned businesses, even if this means higher costs to consumers. In
ruling to uphold the District Court’s judgment, the Court was simply acknowledging this
intent, and applying the law to further it.
Due to the nature of judicial power and its place in the policy-making process, the
judiciary is subject to unique constraints on its ability to create policy directly. If it is to
shape policy, it does so through individual cases, and its ability to set an agenda is limited
to a great extent by the cases and controversies which arrive on its docket. Moreover, as
we have already seen in our discussion of Harlan’s partial dissent above, the Court of the
1960s lacked the near complete discretion of the current Court over its docket, and was
extremely reliant, as Corwin had predicted, on the political branches, and particularly on
ascertaining their intent, in its opinions at this time. Nevertheless, even the search for
legislative intent implies a certain residual discretionary power in the judiciary. At the
21. Chicago School criticisms of Warren’s Brown Shoe opinion are legion, but all refer at one
point or another to Robert Bork’s authoritative critique in The Antitrust Paradox (New York: Basic Books,
1978, pp. 198-236).
22. See notes 9 – 11, supra, and accompanying text.
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very minimum, there will always remain with the Court the province and duty to ‘say
what the law is,’ and in so doing, to take a hand in steering policy. The power of the
Court in such cases is at its zenith when called on to interpret a statute (or, as in this case,
amendment to a statute) for the first time, and this independent discretion is all the more
necessary in the area of antitrust law, given the decidedly general character of the
Sherman Act’s operative language. In announcing this policy of protecting small business
interests from incipient monopolization and elimination through vertical integration by
means of merger, the Warren Court, later accused of judicial activism and an undue
concern with policy formulation, made a determined effort to connect its action with the
public statements of Congress regarding the legal text, noting also certain changes in the
enforcement efforts of the executive. Wary of being perceived as activist, the Warren
Court sought to show that it was merely implementing the policy created by the political
branches, though clearly adding a degree of specificity to the Cellar-Kefauver
amendments which had been missing.
Warren’s attention to the legislative history of the amended §7 is clearly a display
of deference to the political branches, but his opinion goes further than simply carrying
out the express intent of Congress. Rather, he makes use of the amendment to blaze a
new path for the Court, finding grounds for preemptive action in industries it deems
vulnerable to incipient monopoly. Warren’s Brown Shoe opinion also serves as a means
of making clear the standards by which future §7 cases will be tried and, in doing so,
making several allowances for future exceptions to this policy of preemption, effectively
providing future defendants with defense arguments untried by Brown’s attorneys.
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Warren groups these standards into eight paragraphs23 which, because they so succinctly
represent the chief innovations and guiding principles of the antitrust jurisprudence of the
liberal school, merit closer attention. The first clear change made in the law was to ‘plug
the loophole’ of the original §7—mergers by acquisition of assets, rather than stock,

23. “First, there is no doubt that Congress did wish to ‘plug the loophole’ and to include within
the coverage of the Act the acquisition of assets no less than the acquisition of stock.
Second, by the deletion of the “acquiring-acquired” language in the original text, it hoped to make
plain that §7 applied not only to mergers between actual competitors, but also to vertical and conglomerate
mergers whose effect may tend to lessen competition in any line of commerce in any section of the country.
Third, it is apparent that a keystone in the erection of a barrier to what Congress saw was the rising
tide of economic concentration, was its provision of authority for arresting mergers at a time when the trend
to a lessening of competition in a line of commerce was still in its incipiency. Congress saw the process of
concentration in American business as a dynamic force; it sought to assure the Federal Trade Commission
and the courts the power to brake this force at its outset and before it gathered momentum.
Fourth, and closely related to the third, Congress rejected, as inappropriate to the problem it
sought to remedy, the application to §7 cases of the standards for judging the legality of business
combinations adopted by the courts in dealing with cases arising under the Sherman Act, and which may
have been applied to some early cases arising under the original §7.
Fifth, at the same time that it sought to create an effective tool for preventing all mergers having
demonstrable anticompetitive effects, Congress recognized the stimulation to competition that might flow
from particular mergers. When concern as to the Act’s breadth was expressed, supporters of the
amendments indicated that it would not impede, for example, a merger between two small companies to
enable the combination to compete more effectively with larger corporations dominating the relevant
market, nor a merger between a corporation which is financially healthy and a failing one which no longer
can be a vital competitive factor in the market. The deletion of the word ‘community’ in the original Act’s
description of the relevant geographic market is another illustration of Congress’ desire to indicate that its
concern was with the adverse effects of a given merger on competition only in an economically significant
‘section’ of the country. Taken as a whole, the legislative history illuminates congressional concern with
the protection of competition, not competitors, and its desire to restrain mergers only to the extent that such
combinations may tend to lessen competition.
Sixth, Congress neither adopted nor rejected specifically any particular tests for measuring the
relevant markets, either as defined in terms of product or in terms of geographic locus of competitions,
within which the anticompetitive effects of a merger were to be judged. Nor did it adopt a definition of the
word ‘substantially,’ whether in quantitative terms of sales or assets or market shares or in designated
qualitative terms, by which a merger’s effects on competition were to be measured.
Seventh, while providing no definitive quantitative or qualitative tests by which enforcement
agencies could gauge the effects of a given merger to determine whether it may ‘substantially’ lessen
competition or tend toward monopoly, Congress indicated plainly that a merger had to be functionally
reviewed, in the context of its particular industry. That is, whether the consolidation was to take place in an
industry that was fragmented, rather than concentrated, that had seen a recent trend toward domination by a
few leaders or had remained fairly consistent in its distribution of market shares among the participating
companies, that had experienced easy access to markets by suppliers and easy access to suppliers by buyers
or had witnessed foreclosure of business, that had witnessed the ready entry of new competition or the
erection of barriers to prospective entrants, all were aspects, varying in importance with the merger under
consideration, which would properly be taken into account.
Eighth, Congress used the words ‘may be substantially to lessen competition’ (emphasis supplied),
to indicate that its concern was with probabilities, not certainties. Statutes existed for dealing with clear-cut
menaces to competition; no statute was sought for dealing with ephemeral possibilities. Mergers with a
probable anticompetitive effect were to be proscribed by this Act.” 370 U.S. 294, 316-323 (1962)
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would no longer be immune from judicial scrutiny under Clayton §7. Second, the
amendment had deleted language from the original provision with the effect that the
Court need not limit its review of mergers to direct competitors, but could also review
mergers between vertically related firms (suppliers, manufacturers, distributors and
retailers) and conglomerate mergers which might substantially reduce competition. Taken
together, the third and fourth paragraphs argue that Congress’ adoption of language
allowing the courts to prohibit mergers even before they had begun to restrict competition
was to be understood in the light of ‘the rising tide of economic concentration,’ under the
assumption that such forces are best stopped before gathering momentum, and therefore
suggest a policy approach quite different from that which had been developed under the
Sherman Act, which required evidence of restraint or monopolization before allowing
courts to intervene in business affairs. Perhaps most overlooked by Chicago School
critics24 and most useful for future defendants, the fifth paragraph acknowledges certain
limits to this new policy of preemption, allowing for countervailing arguments that the
merging firms were either too small to effect competition in the relevant market, or that
the merger would allow the firms to compete more effectively against a larger firm, or
that the merger reflected the “rescue” of a failing firm by a stronger competitor.
The sixth paragraph sets out what would prove to be the most contentious issue in
the future application of §7, if not all antitrust law: amended §7 left the courts completely
free to determine the relevant market in each particular case. The question of relevant
24. But see also 370 U.S. 294, 345 n72 (1962), where Warren distinguishes between firms which
have grown large by merger and those which have grown through internal expansion, which firms he
deems “more likely to be the result of increased demand for the company’s products and is more likely to
provide increased investment in plants, more jobs and greater output” as opposed to the former mode of
growth, which is likely to result in plant closures, job losses, and general decreases in output. Taken
together with his defense of mergers in cases involving a failed firm or the combination of two small firms
in order to better compete with a larger firm, there is ample ground for mounting a counterattack on the
Chicago School critique of the Harvard School as simply irrational and inefficient.
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market, Warren notes, really involves two determinations. First, the court must determine
the range of products to be considered—not all products are fungible, and some markets
might include a variety of similar, but not identical products. In the present case, the
Court would agree with the District Court and the government that the relevant product
market included all men’s, women’s and children’s footwear, but rejected the arguments
of defendants that the markets be further subdivided along lines of price/quality and
age/sex. Second, the court must determine the relevant geographic market, as claims of
market power increase or diminish depending upon the scale of the market decreed by the
court. In this case, the relevant market as regarded manufacturing was the entire nation,
while as regarded retail was all cities with a population of 10,000 and their immediate
contiguous surrounding territory. The problem of market determination alone, then,
prevents the Court from being able to create a body of per se precedents which might
streamline the process of §7 cases, leaving the court system with little hope of moving
beyond the requirement of detailed analysis of particular industries on a case by case
basis.25
In the seventh paragraph, Warren finds evidence that Congress intends all §7
trials to proceed along the lines roughly similar to those endorsed by Brandeis in his
Board of Trade opinion. Courts overseeing a §7 case were obligated to consider the
conditions of the industry in question, requiring the extensive investigation inherent in
rule of reason cases, and thereby foreclosing the possibility of a body of per se rules in

25. “Subsequent to the adoption of the 1950 amendments, both the Federal Trade Commission
and the courts have, in the light of Congress’ expressed intent, recognized the relevance and importance of
economic data that places any given merger under consideration within an industry framework almost
inevitably unique in every case. Statistics reflecting the shares of the market controlled by the industry
leaders and the parties to the merger are, of course, the primary index of market power; but only a further
examination of the particular market, its structure, history and probable future can provide the appropriate
setting for judging the probable anticompetitive effect of the merger.” 370 U.S. 294, 322 n38 (1962)
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this field. Finally, the eighth paragraph provides the oft-quoted aphorism that §7 cases
‘concern probabilities, not certainties’ and would therefore require a certain amount of
judicial discretion, while also warning courts to stop short of a concern with ‘ephemeral
possibilities.’ For Warren, the text of amended §7 and the corresponding congressional
debates suggested that Congress wanted the courts to take on a more ambitious role as
regulators of the economy, no longer limiting their decisions to analysis of past actions
and limited by the strictures of legal text and precedent, but helping the political branches
to create economic policy on a case by case basis, defining and then scrutinizing discrete
markets and ensuring that competition of the Brandeisian sort prescribed by Congress
was shielded from forces of consolidation and conglomeration. In brief, Warren saw in
the statute a mandate from Congress for the courts, together with the FTC and the
Antitrust Division, to act as a sort of systemic regulator, ensuring the continued viability
of a mode of free market competition dominated by small, locally owned firms. Little
consideration seems to have been given at the time to the question of whether the
judiciary might not be suited to such a wide-ranging and proactive policy-making role in
the federal government’s regulatory apparatus, though the Court’s subsequent
experiences would seem to vindicate such concerns.
Taken together, then, these eight paragraphs provide at once the Court’s
authoritative interpretation of amended §7 of the Clayton Act, its procedure for
evaluating incipient monopoly by merger under that statute, and its understanding of the
purposes behind that policy. And, as such, the question arises whether or not the opinion
was in fact best characterized as a concise statement of the antitrust policy advocated by

121

economic theorists of the liberal or Harvard School than as a genuine effort to discover
legislative intent.
Nevertheless, it bears repeating that when it came to the merits of the case, the
seven members of the Court who took part in the decision were in substantial agreement,
voting to uphold the District Court’s divestiture decree sought by the government.
Considered by many today to be the very model of judicial activism in antitrust, these
critics tend to overlook, or pass over in silence, the fact that the Brown Shoe opinion
presents us with an almost unparalleled degree of consensus on the Court regarding the
direction that antitrust policy should take. Drawing on the extensive and relatively recent
debates in Congress about the Clayton Act and the goals of antitrust policy, the
government and the Court seem here to work together in forging an aggressive new
antitrust campaign founded on a doctrine of preemption. Purged of its mistrust of the
effectiveness of the antitrust laws which dominated the views of the postwar generation’s
political and business establishment, and buoyed by the successes of Thurman Arnold
during his tenure at the Antitrust Division of the Justice Department during the second
New Deal, the government seemed to be entering a new golden age of antitrust
enforcement, and this optimism was bolstered by the interventionist economic theory of
the liberal school and its foremost proponent, Harvard economist Joe Bain. Yet, as we
shall see, the posture toward antitrust enforcement adopted here soon began to tilt heavily
in favor of the interests of small business owners, with government taking on an
increasingly active role in regulating competition, inserting itself between competitors
and trying to arbitrate market relations, spurring a strong response from advocates of big
business and competition. And, as we will see in Chapter Seven, the Chicago School
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response to the liberal antitrust policy advocated by the Harvard School had its roots in
the efforts of business leaders to restore parity at the bar between the arguments of
smaller and larger business owners.

Joe Bain and the Harvard School
Just as Clark’s theory of workable competition had been a response to the
arguments of Chamberlin’s theory of monopolistic competition which dominated
economic theory in the generation preceding his own, so was Bain’s economic theory a
critical reflection on the work of Clark and his peers. Continuing the project begun by
Clark of bringing economic theory down from the clouds to engage empirical data and
problems of policy, Bain spent the majority of his career conducting detailed empirical
studies of particular industries, assessing the conduct of firms within each industry and
the performance of these firms over a number of years by formulating specific
hypotheses on the relations of market structure to market performance and then testing
these hypotheses with available data.26 While there are great similarities and continuities
between the work of Clark and Bain, their work was nevertheless distinct, with Clark
clearing the field in which Bain would subsequently labor. Clark’s work had focused
primarily on campaigning for the revival of the antitrust laws and an expanded role for
economic analysis in the formation of economic regulatory policy under his system of
workable, if not perfect, competition. But it was only with the work of Bain and his
disciples, Kaysen and Turner,27 that the promise of Clark’s theory of workable

26. Joe S. Bain, “Relation of Profit Rate to Industry Concentration: American Manufacturing,
1936-1940,” 65 Quarterly Journal of Economics 293 (1951).
27. Carl Kaysen and Donald F. Turner, Antitrust Policy: An Economic and Legal Analysis
(Cambridge, Mass.: Harvard University Press, 1959).
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competition, with its vision of economists and regulators working together to police
markets and organize industry along pro-competitive lines, was realized. Seen in this
light, Clark’s work on workable competition posed a problem which Bain claimed to
solve.
Under this new enforcement regime, economists would assemble studies of the
structure, conduct and performance of particular industries, collecting data, testing the
models of economic theorists against that data, and, on the basis of this analysis,
suggesting to the government ways in which it might step in to better promote, protect
and preserve competition in markets which might otherwise tend toward oligopoly and
stagnation. After conducting several such industry studies of a number of manufacturing
industries ranging from cigarettes to shoes to flour to steel and cement, Bain began to
draw a few tentative conclusions, and these assumptions guided the development of the
Harvard School of antitrust analysis. Hovenkamp gathers these assumptions under the
heading of three general economic premises:
The first was that economies of scale were not substantial in most markets and
dictated truly anticompetitive concentration levels in only a small number of
industries. As a result, many industries contained larger firms and were more
concentrated than necessary to achieve optimal productive efficiency. The second
was that barriers to entry by new firms were very large and could easily be
manipulated by dominant firms. The third was that the noncompetitive
performance (pricing above marginal cost) associated with monopoly began to
occur at relatively low concentration levels.28
We can see in these premises the outlines of the policy prompted by the government’s
prosecution of the merger in Brown Shoe and later adopted by the Court. The efficiency
arguments of the defendants were downplayed there, with the Court all but ignoring their
claims that the merger would help both firms to produce and distribute shoes more
28. Herbert Hovenkamp, “Antitrust Policy After Chicago” 84 Michigan Law Review 213 (1985),
218-9.
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efficiently, increasing competition rather than diminishing it. Rather, Warren emphasized
the non-economic goals of antitrust, including the democratic virtues which a mode of
competition characterized by small, locally-owned businesses would perpetuate, and
which a consolidated economy would tend to destroy. For Harvard School theorists,
sound economics supported the virtues necessary to perpetuate the American political
regime. These Liberal theorists never sought to divorce the political element from matters
of economy, but saw how each helped to bolster the other. Nevertheless, the question
must be raised whether or not Harvard school theory incorporated all of these virtues, or
only a few, and, if the latter, then whether or not they were in fact doing damage to the
regime by boosting one party or interest at the expense of others. Thus, we are led to see
certain similarities between the antitrust jurisprudence of the Lochner and Warren Courts.
The Court’s adoption of Harvard School antitrust policy, while impressive in its
synthesis of economics and politics, would also make it increasingly dependent on the
continued production of rigorous studies of the structure, conduct and performance within
discrete industries in order to remain effective. In order to produce sound policy, these
studies must produce similar results or findings when replicated, and must be
continuously updated, a ‘hidden cost’ of the new antitrust regime which Chicago theorists
would repeatedly highlight. Though Warren may have believed that judges were capable
of making consistent determinations of product and geographic markets and conducting
detailed investigations into the history of discrete industries before deciding whether or
not to approve a given merger—a belief which itself seems to bolster the case of those
who worried about anti-democratic tendencies in Warren Court jurisprudence—
subsequent cases would make clear the many shortcomings of the judiciary in attempting
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to fulfill these tasks. Over time, the courts would lean more and more on the testimony of
expert economic witnesses, and defendants were quick to learn and to capitalize on the
limits of economic consensus.
The antitrust regime under the Harvard School placed a faith in the accuracy and
objectivity of economic expertise unparalleled in American history, with the possible
exception of the advocates of central planning under the NRA. When structure-conductperformance analyses failed to yield consistent results over time, both the law and the
government’s antitrust policy began to appear arbitrary and irrational. Without economic
consensus, the enforcement regime was doomed to fail, and with this failure it was only
natural that economists and lawyers of the coming generation harbored serious doubts
about the prudence, wisdom and efficiency of government intervention in the economy.

126

CHAPTER SEVEN
Aaron Director and the Origin of Law and Economics at Chicago

“We believe the conclusions of economics do not justify the application of the antitrust
laws in many situations in which the laws are now being applied. We conclude, therefore,
that there are new problems for the antitrust laws, and that the future perhaps will be
occupied, at least in part, with their resolution.”
-- Aaron Director and Edward Levi
“Law and the Future”
If there is one lesson to be learned from the study of American institutions and
their development in secular time it is that no dominant coalition is allowed to stand for
long resting on its laurels. By establishing a regime in which representatives are subject
to regular elections, the Founders helped to ensure that the powers of government would
remain responsive to sustained democratic majorities, while also ensuring, through the
separation of powers and the creation of varying constituencies, that constitutional
processes help to defer, channel, or defray the strength of any temporary or transient
majority. Though the judiciary is insulated from the political pressures of the legislature
and the executive, allowing it to resist popular pressures for reform in the short run, it is
nevertheless the case that, generally speaking, the courts have been unable to resist these
popular pressures over a longer term.1 Thus, though FDR’s ‘court-packing scheme’ may
have failed to bear fruit in 1937, by winning an unprecedented four consecutive
presidential elections, Roosevelt was eventually able to appoint an equally unprecedented
nine Justices to the Supreme Court; constitutional processes may temporarily defer
change, but they do not prevent it, and even the politically insulated Court is ultimately
1. Cf. Keith Whittington, Political Foundations of Judicial Supremacy (Princeton: Princeton
University Press, 2007) 14-27, 76-81, 285-296.
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subject to being refashioned by democratic majorities. But by delaying popular pressure
for immediate reform, the institutional arrangements set out in the Constitution make
room for reflection and moderation in what might otherwise become a straightforwardly
majoritarian political system. Though not the only check on popular majoritarianism, the
judiciary, and most especially the Supreme Court, plays an important role in rationalizing
constitutional change and balancing short, intermediate and long-term interests. This
constitutional balancing takes place on two levels, first through its interpretation of the
Constitution and federal statutory law, and second, through its rulings in particular cases
and controversies. Though far from free to create policy independent of the political
branches, the modern Court, given virtual life tenure and almost unlimited control of its
own docket, certainly plays an important role in policy-making, albeit a distinctively
judicial and interpretive role. Further, the adversarial nature of trial proceedings ensure
the Court’s continued open-ness to revising precedent in response to changing arguments
presented at the bar. Even before the Warren Court embarked upon its campaign of
antitrust preemption, the intellectual leaders of what would in time come to be recognized
as the Chicago School were drawing together and formulating powerful new
countervailing arguments. In time, the Chicago School theorists would rise to
prominence, first as powerful critics of the excesses of the Harvard School, exercising a
limiting or narrowing influence on Warren Court antitrust jurisprudence, and then as
advocates of positive antitrust reform. These Chicago School advocates of price theory
would eventually join together to champion the unifying and foundational principle of
consumer welfare as the sole goal of the antitrust laws, promising to bring stability to the
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law and vitality to the economy if the courts could be made to redirect and restrain their
energies.
In the foregoing chapters I have presented an overview of the development of
antitrust law in American history, from the Court’s earliest attempts to reconcile the text
of the Sherman Act with the common law tradition regarding monopolization, restraints,
and engrossing, through its adoption of the rule of reason, its subsequent abandonment of
the rule in favor of a more deferential stance vis-à-vis business, followed by a return to a
more active posture under the Second New Deal which led to Court-directed per se
regimentation of the antitrust laws and, under the Warren Court, a new preemptive
campaign against what it deemed to be excessive concentration in business. In the
following three chapters I will present the development of the Chicago School response
to the Warren Court’s largely unqualified embrace of Harvard School structure-conductperformance antitrust analysis by first examining the underappreciated efforts of Aaron
Director to develop the study of law and economics in the University of Chicago’s law
school during the late 1940s and early 1950s, then showing how this work eventually
achieved the status of a ‘movement’ in the reviews of legal professionals and economists,
and finally examining the extent to which these ideas were adopted and incorporated into
the law in the antitrust jurisprudence of the Court.
Aaron Director may be the single most important academic in the history of
modern American antitrust law. Founder of the subfield of law and economics which now
dominates many of America’s most prestigious law schools, Director was one of the chief
architects of the postwar American economy, but his reputation today remains clouded
for a number of reasons. Chief among these is that his work in the field, though of
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fundamental importance, remains largely hidden in plain sight, for it resides mainly in the
published works of his students and colleagues—including two Nobel laureates—with
whom he shared his ideas, encouraging them to develop them in the scholarship. He
never completed a proposed dissertation on the Bank of England, and his publication
record is composed primarily of book reviews which, though covering a wide variety of
topics ranging from tax policy to colonial labor history to studies of the Swiss, Australian
and British economies and at last to questions of wage rates, unemployment, antitrust,
and federal regulation of the economy during time of war, are still, after all, only book
reviews. A radical involved in the labor movement in his youth, he would eventually
anchor one of the strongest institutional supports of the free market in mid-century
American higher education. At a crucial moment in the development of American
politics, Director helped to forge a new, vigorous consensus in defense of the role that the
free market could play in preserving the logic of American political institutions and the
liberties these institutions were created to protect and preserve.
The present chapter is intended to serve as an introduction to the main
achievements of the Chicago School of antitrust analysis by way of an investigation of its
authentic founder. After a brief treatment of his early life, we move to a consideration of
his career as a teacher, then to what appears to be the first serious, if abbreviated,
treatment of his published writings as a whole, and close with reflections on the role that
his critique of the regnant economic consensus would play in helping the next generation
of scholars to form the assortment of positive policies today commonly referred to as the
Chicago School of Antitrust, and the limits which might be placed on such policies when
understood in the context of Director’s other writings.
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From Cherterisk to Chicago2
Aaron Director was born in 1901 in Cherterisk, then part of Russia, but now of
Ukraine. In 1914 he moved to Portland with his mother, brothers and sisters, to join his
father, a small business owner. In Portland, Director quickly learned English and rapidly
made his way through the public schools, graduating from Lincoln High School in
January 1921. During his final year at Lincoln, the Dean of Freshmen at Yale University
visited the school to promote applications, and Director was offered a full scholarship
based on his strong academic record. Along with two of his classmates—one of whom,
Mark Rothko, would later make his own important contributions to 20th century
American culture—Director set out for New Haven in the fall of 1921. While at Yale,
Director again moved quickly through the curriculum, completing his degree in only
three years. Perhaps his most interesting endeavor during this period was his
participation, along with Rothko and another classmate, in putting out several issues of
the Yale Saturday Evening Pest, a weekly publication, moderately radical in editorial
posture, devoted to the critique of the establishment views and conservative culture they
found to dominate campus life.3 An alien and outside observer of American politics and

2. The account of Director’s early life and subsequent career is drawn chiefly from retrospective
treatments by students and colleagues, including Coase (Peter Newman, The New Palgrave Dictionary of
Economics and the Law (New York: Stockton Press, 1998) s.v. “Director, Aaron” by R. H. Coase; “Law
and Economics at Chicago,” 36 Journal of Law and Economics 239 (1993)), Stigler (George Stigler,
Memoirs of an Unregulated Economist (New York: Basic Books, 1988)), Peltzman (Sam Peltzman, “Aaron
Director’s Influence on Antitrust Policy,” 48 Journal of Law and Economics 313 (2005)), Kitch (Edmund
W. Kitch, “The Fire of Truth: A Remembrance of Law and Economics at Chicago, 1932-1970,” 23 Journal
of Law and Economics 164 (1983)), McGee (John S. McGee, “Predatory Pricing: The Standard Oil (N.J.)
Case,” 1 Journal of Law and Economics 137 (1958)), and Posner (Richard Posner, “The Chicago School of
Antitrust Analysis,” 127 University of Pennsylvania Law Review 925 (1979)).
3. In general, the Pest tended to focus on the lax intellectual culture of the University, which
seemed to emphasize athletic contests and concerns with utility more than the pursuit of truth and learning
for their own sake. Thus we find the editors complaining in the Pest’s first issue that “Today at Yale there
is no central force, other than that of utility to guide its policy…As long as the spirit of utility exists,
Yale…will continue to turn out expert doctors and engineers…It is only with the introduction of a new
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culture from an early age, it seems that Director was already honing his critical skills and
developing his views independently of the prevailing intellectual culture during his
undergraduate studies at Yale.
Upon graduating from Yale in 1924, Director embarked on an independent course
of study appropriate for a young radical, finding employment first as a migrant farm
laborer in the Midwest, then as a coal miner, then in a textile mill, and finally as an
instructor in New Jersey’s Newark Labor College. Eventually his interest in the field of
workers’ education led him to Europe, where he studied the conditions of labor in
England, France, and Czechoslovakia, before returning to Portland to teach labor history
and head the Oregon Federation of Labor’s program at the Portland Labor College. But
only shortly after his return to Portland, Director learned of the graduate program at the
University of Chicago, and during a visit to Portland, the Progressive economist Paul H.
Douglas, a professor at the University of Chicago, met with Director and offered him a
fellowship to pursue his graduate studies. So it was that, six years after leaving Portland
to attend Yale on scholarship for undergraduate studies, Director once more found
himself enticed westward by the lure of funding to continue his studies, this time in
Chicago.
For the next seven years, Director immersed himself in the life of the University,
taking courses not only with Douglas, but also Frank Knight, Henry Simons, and, perhaps
most importantly, Jacob Viner, in whose courses he was first exposed to the writings of

conception of the university, of a desire for learning which shall be based upon more than material
necessity, that we can hope for a university, in fact, as well as in name.” (as quoted in Newman, New
Palgrave Dictionary, 601.)
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the classical liberal economist Alfred Marshall.4 Though the change was gradual, it
appears that, shortly after taking his first class with Viner, Director began to uproot the
seeds of progressivism which, having been planted at some unknown point during his
youth, were now beginning to bear fruit under the tutelage of Douglas. In its place there
began to grow a more principled commitment to the study of what would come to be
known as price theory and neoclassical liberalism. The preservation of liberty, rather than
the march toward greater equality, would become the central theoretical commitment of
Director’s professional career.
Theorizing the elements contributing to the eventual success of conservative
mobilization in the law, Steven Teles, building on Stephen Skowronek’s understanding of
an “alternative governing coalition,”5 has shown how insurgent political movements are
dependent upon intellectual, network and political entrepreneurs and the patrons that
support them, giving special emphasis to the importance of the work done by intellectual
4. This is not to say, however, that Director was particularly close to Viner, Indeed, Director’s
eventual failure to complete the dissertation under Viner’s advisement seems to have led to a certain
distance between student and teacher, suggesting that differences in career trajectory, personality or
political outlook alone may not fully account for his break with Douglas. Even after his intellectual
conversion, there seems to have remained in Director something of the radical resistance to authority of his
youth, and an authentic personal commitment to equality in academia, elevating his students and lowering
his teachers to the common level of colleague. Thus, though committed to promoting the principle of
liberty in law and economics, he seems to have embodied the practice of radical egalitarianism in relation
to his students, teachers and colleagues.
Along these lines, the comments of Simons (“he greatly influenced everything I have written and
all my teaching” Ibid., 602), Stigler (“he was a paragon of all collegial virtues” Stephen Sigler, “Aaron
Director Remembered,” 48 Journal of Law and Economics 307 (2005) at 311, quoting George Stigler,
emphases added), Meltzer (“He has been a superb teacher not only of students but also of their instructors,
in part, because his example has moved others to deepen their analysis and to develop the ideas that he has
so generously donated. Indeed, he has been conducting one of the most successful programs of adult
education in the United States.” Bernard D. Meltzer, “Aaron Director: A Personal Appreciation,” 9 Journal
of Law and Economics 5 (1966)) and Stigler (“With some embarrassment, I think of the number of times in
which I’ve confidently advanced a view that I’ve known was true all the time and after half an hour of
gentle and friendly Socratic discussion I have discovered I was standing on air. That’s not an experience
I’ve been alone in having. In that form of personal discourse, his influence has been magnitudes larger than
almost anyone else I’ve ever met.” Kitch, “Fire of Truth,” 185) seem particularly appropriate.
5. Stephen Skowronek, Building a New American State (New York: Cambridge University Press,
1982).
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entrepreneurs to expose the hidden normative principles supporting the policies of the
dominant regime.6 Crucial to the success of any such insurgent intellectual movement is
the participation of what Teles terms ‘insider-outsiders’—“persons who are products of
the regime they seek to dislodge.”7 These ideas of the insider-outsider and intellectual
entrepreneur seem to fit the case of Aaron Director well, and the account which follows is
thus heavily indebted to the work of Teles in isolating these sources or causes of
institutional change.
At the same time that Director was undergoing this intellectual conversion, he
seems to have adopted a more cautious approach toward the written word. During his
first years in Chicago, working almost entirely under the supervision of Douglas, Director
had established a respectable publication record, co-authoring with Douglas a book in
1931, The Problem of Unemployment, followed by a shorter book of his own in 1932,
Unemployment, and several book reviews in a number of leading journals. But after his
initial success, Director seems to have become increasingly reluctant to put his own ideas
into print, perhaps hoping to further develop his own ideas through reading and
conversation before attempting to enter the conversations of his discipline. On the other
hand, the social science journals of the time were dominated by the conversations and
concerns of the Progressives and advocates of central planning, administered pricing and

6. Steven M. Teles, The Rise of the Conservative Legal Movement: The Battle for Control of the
Law (Princeton: Princeton University Press, 2008.) “The first function of intellectual entrepreneurs is to
‘denaturalize’ the existing regime, by exposing the hidden normative assumptions embedded in seemingly
neutral professional, scientific or procedural standards and practices, forcing those assumptions to be
justified and alternatives to them entertained. The activity of intellectual entrepreneurs signals that a
domain is vulnerable to challenge and provides the legitimacy for others to follow up their arguments with
action….Intellectual entrepreneurs provide countermobilizers with an alternative vision of social order,
drawing upon examples from private orderings, foreign examples, logical argument, or the polity’s past
experiences.” 17-18.
7. Ibid., 19.
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production quotas, and Director may simply not have been able to find an appropriate
venue for airing his new ideas. For whatever reason, he seems to have been most
comfortable developing his ideas in conversation, and this preference may have been one
factor—in addition to his developing appreciation of classical liberal economic theory—
leading him away from Douglas, who seems to have had a different career path in mind
for his student.8 Director’s break with Douglas was gradual, but as his commitment to
price theory continued to develop, he was drawn further into the company of Viner,
Simons and Knight, a movement which may have contributed to the well-documented
intra-departmental struggles taking place between Douglas and Knight around this time.9
In moving away from labor and unemployment theory and toward a more general
interest in questions of economic theory, Director may have forsaken the path laid out by
Douglas toward political and professional prominence, but in another, more important,
sense he was moving from a position of anonymity amidst the crowd of economic
planners struggling for recognition into the tight-knit community of the principled
resistance to collectivization. Just as at Yale, it appears that, once settled in Chicago,
Director was more comfortable living on the fringes of his community, keeping company
with only a few close friends. It was at this time that he forged a lasting friendship with
Milton Friedman, a bond which seems only to have grown stronger when Friedman later
8. Coase’s account makes a great deal of Douglas’ repeated references to a forthcoming
monograph by Director—Studies in Marginal Productivity with Especial Reference to Australia—which
never came forth. Were these public and scholarly references so many goads to his prodigal student to
return to the trenches, take up his slide-rule and pen, and finish the work he had begun? On the other hand,
was Director, initially drawn in by Douglas’ scholarly glamour, ultimately disenchanted by the experience
of having seen how the scholarly sausage was made? At any rate, it seems worth noting the very different
trajectories of the careers of student and master. Douglas was eventually appointed president of the
American Economic Association in 1948, and would go on to serve eighteen years in the U.S. Senate.
Newman, New Pelgrave Dictionary, 602. Cf. Kitch, “Fire of Truth,” 177.
9. Stigler, Unregulated Economist, pp. 180-190; Edward Shils, ed., Remembering the University
of Chicago (Chicago: University of Chicago Press, 1991) s.v. “Jacob Viner”, “Frank Knight”; Kitch, “Fire
of Truth,”176-8.
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married Director’s sister, Rose, who had followed her brother to Chicago to finish her
undergraduate studies and stayed on to continue her graduate work.
Beginning in 1934, Director spent two years in Washington, D.C., working with
the Treasury Department and getting his first exposure to public service. In 1936 he
returned to Chicago to work with Viner on a dissertation. It was to be a quantitative
history of the Bank of England, and Director left for London in 1937 to begin his
research, but, upon arrival, found the Bank officials unwilling to grant him access to their
records. His research agenda effectively scuttled before it could begin, Director spent the
remainder of the year in the London School of Economics, where he made favorable
impressions on Lionel Robbins and Arnold Plant. Seeing their student stranded in
England with no path to completing a dissertation, Knight and Simons began working to
get Director a teaching position in Chicago, with Knight soliciting a favorable letter from
Robbins while Simons attempted to stir up interest in both the Law School and the
Economics Department. When these plans, too, fell through, Director returned to
Washington, where he served in a number of advisory capacities until the end of the war,
presented a paper on the question Does Inflation Change the Economic Effects of War?10,
and published a handful of book reviews, the most notable of which was his important
treatment of Friedrich Hayek’s The Road to Serfdom, a book which argued that the
institutions of the free market were essential to the preservation of political liberty,
warned that there were more paths than one to totalitarianism, and emphasized the

10. Aaron Director, “Does Inflation Change the Economic Effects of War?” 30 American
Economic Review 351 (1940).
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usefulness of a competitive economy for decentralizing power and preserving both
institutional and material supports to the cause of individual liberty.11
Director’s review of The Road to Serfdom seems to have triggered the chain of
events which would finally bring Director back to Chicago nearly a decade after Simons
had first attempted to do so. Hayek’s book had been published in England, but was
denied by several commercial publishers in the U.S., and was only accepted by the
University of Chicago Press after a prolonged lobbying campaign by Director. The book,
of course, went on to sell more than 200,000 copies in the U.S. alone. Director’s role in
this process not only ingratiated him with Hayek, who knew of him already through the
London School of Economics, but also brought him to the attention of Harold W.
Luhnow, President of the William Volker Fund which would, among other things,
eventually help to fund his position at the University of Chicago, and the Antitrust
Project through which he was able to sponsor the studies of several early students.
As early as 1945, Hayek had begun working closely with Henry Simons to bring
Director to Chicago, where he would head the proposed Institute of Political Economy,
which would be charged with conducting research into how ‘a suitable legal and
institutional framework of an effective competitive system’ might be created in America.
Like Hayek, Simons had himself spent a good deal of his career thinking of such things,
and his Positive Program for Laissez Faire12 had presented several unheeded suggestions
for how such a system might be implemented in the midst of the Great Depression. With
the financial support of the Volker Fund and the administrative support of the President
11. Aaron Director, review of The Road to Serfdom, by Friedrich A. Hayek, 35 American
Economic Review 183 (1945).
12. Henry C. Simons, Positive Program for Laissez Faire: Some Proposals for a Liberal
Economic Policy, Public Policy Pamphlet no. 15 (Chicago: University of Chicago Press, 1934).
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of the University of Chicago and the Dean of its Law School, Hayek and Simons were
essentially putting together a program which would charge Director simply to think the
American economy13, to rationalize its processes, find areas in need of attention or
modification, and to harmonize its relation with the economies of other great nations—
such was the respect afforded this 45-year-old ex-radical with almost no publications and
a still-incomplete dissertation on the Bank of England. However, before matters could be
concluded, Simons died. The Institute was never created. Director was, however,
awarded—using Volker Fund money—a joint appointment in the Department of
Economics and the Law School, where he would assume Simons’ place as the sole
economist in the Law School, charged with running these future lawyers and judges
through a course on Economic Analysis and Public Policy.
In April 1947, Director was invited by Hayek to attend the first meeting—also
sponsored by the Volker Fund—of what would eventually become the Mont Pelerin
Society. This initial meeting brought together 36 intellectuals from across the disciplines
in Switzerland’s Mt. Pelerin hotel, where they spent ten days discussing the future of
liberalism in the West, getting to know one another, and encouraging one another in the
struggle to keep the principles of liberalism fresh and vital, not only in Europe, but in
America as well.14 In at least one sense, the meeting was a great success, as it introduced
Director to George Stigler, and helped to cement the ties of friendship between Director

13. Note the similarity to J.M. Clark’s efforts to establish workable competition. Unlike Clark,
however, Director seems to have harbored an instinctive distrust of the proposition that government, and
most particularly legislatures and administrative agencies, could provide substantial and meaningful
continued guidance for steering a competitive free market economy.
14. See Stigler’s vivid firsthand account of the meeting (Stigler, Unregulated Economist, 138147) and also Kitch, “Fire of Truth,” 180n, 185, 187-91.
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and Stigler, Friedman, and Hayek, each of whom would eventually join Director in
teaching at the University of Chicago.

In the Classroom
There is no way of knowing what might have become of Director’s teaching
career had Edward H. Levi not asked him to lecture on Karl Marx for his course on
Jurisprudence. But ask he did, and, though Director claims not to have known anything
about Marx, Levi enjoyed the lecture so much that he invited Director to teach the course
on antitrust law with him the following semester.15 Until this point, nothing in Director’s
career had led him to take any particular interest in the questions of antitrust law. Like his
teachers—Viner, Knight, Douglas and Simons—he had been wrapped up in considering
traditional concerns of economists: questions regarding monetary and fiscal policy, and
their relation to contemporary problems such as unemployment, inflation, and deficit
spending. There is certainly some irony in Director’s being asked to teach a course on a
subject he knew little about, only because he delivered a successful lecture on a person he
claimed to know little about. In both instances, it seems that Director’s general
knowledge of the principles and perennial questions of economics, coupled with his
penetrating, ever-questioning mind, were more than sufficient substitutes for the sort of
specific, topical training one might expect to find in one’s graduate professors by the
middle of the 20th century. Indeed, it seems likely that a great deal of the curiosity
Director was able to inspire in his students was a direct result of their having witnessed in
class their teacher’s very real interest in the questions presented in the antitrust case law.
Clearly, Levi found in Director’s lectures something which was lacking in the current law

15. Kitch, “Fire of Truth,” 181.
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curriculum, dominated as it was by the case law approach. According to one of his early
students, the division of labor between Levi and Director in the antitrust course shed
some light on the strengths and weaknesses of each of the disciplines, or perhaps rather
the individual professors, at that time.
For four days each week Ed Levi would develop the law and would use the
traditional techniques of legal reasoning to relate the cases to each other and
create a synthesis of the kind all lawyers…are familiar with to explain and
rationalize the cases. It was some accomplishment. I didn’t see what an
accomplishment at that time. But the students didn’t see, or didn’t see right away,
what the problems were until they started listening to Professor Director.
For four days Ed would do this, and for one day each week Aaron Director
would tell us that everything that Levi had told us the preceding four days was
nonsense. He used economic analysis to show us that the legal analysis simply
would not stand up….
What had we learned when this process had been completed? We learned that
there was a system of analysis that (1) was quite relevant to the stuff we talked
about in law school and (2) was much more powerful than anything that the law
professors, than anything that Ed Levi had to tell us.16
Director developed a reputation among the law students as something of a ‘debunker,’
and reports began to spread that, just as Athens had Socrates to play the gadfly to its
leading men, so the University of Chicago Law School had Director to challenge the
faculty and to help the students discover, through the application of rigorous economic
analysis, flaws in the Court’s treatment of a great number of leading antitrust cases.
But Director was careful not to cultivate a reputation for using the insights of
economics to help make the weaker argument the stronger. As another student has put it,
in Director’s classroom, “the theory was a guide to the facts, not a substitute for them.”17
Director was careful to show his students that the clarity and elegance of theory must not
get in the way of the hard facts of business practice, and it seems certain that his exposure

16. Ibid., 183.
17. Peltzman, “Aaron Director’s Influence,” 319.
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to these facts, as revealed in the trial records of antitrust proceedings, tempered his own
view of the role that theory might play in rationalizing public policy. Working with Levi
to teach the principles of economics in the context of legal decisions, the field now
known as Law and Economics was born, and, largely inadvertently, the policy arguments
guiding a great deal of today’s antitrust law also began to take shape.
Director’s contribution to Law and Economics was important in two respects,
both of which will be investigated further below. First, using only basic principles of
price theory and rigorous logic, he sparked a fresh investigation of antitrust precedent by
the generation of lawyers being trained in the 1950s. Second, and equally important, he
discovered in the trial records of the great antitrust cases an abundance of relatively
unadulterated information—a wealth of unimagined data for economists of his
generation—about actual business practices in America, thus opening an equally fresh
and new field of research for young economists seeking to make their mark in the 1950s.
There are an abundance of resources testifying to the significance of Director’s
thinking and teaching on the development of Law and Economics at Chicago, but among
these testaments, Edmund Kitch’s “The Fire of Truth: A Remembrance of Law and
Economics at Chicago” is in a class of its own. Kitch’s article is an edited transcript of a
conference convened March 21-23, 1981, of men and women who
gathered to provide a written record of something that happened many years ago,
largely but not exclusively at the University of Chicago. They gathered to bear
witness to a story and to create a source document so that some future student of
men and ideas might gain some insight into how people, ideas, universities and
societies interact…[and to] pay tribute to two extraordinary teachers, Aaron
Director and Ronal Coase, the first two editors of the Journal of Law and
Economics.18

18. Kitch, “Fire of Truth,” 163-4.
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Kitch’s transcript, though perhaps not as objective as other accounts of the developments
in legal and economic analysis which began to take shape during Director’s tenure in
Chicago, yet gives a unique and important insight into how the teaching of one man
helped to awaken young minds, as well as those of his colleagues, to new modes and
orders in the regulation, through law, of a competitive economy. Kitch’s transcript shows
that, time and again, this awakening is often spoken of in religious language.19 As Robert
Bork recalls, “A lot of us who took the antitrust course or the economics course
underwent what can only be called a religious conversion. It changed our view of the
entire world….We became janissaries as a result of this experience.”20 As Teles points
out, Bork’s use of the word janissaries here is indeed telling—the Janissaries, Christian
prisoners of war who converted to Islam and fought as an elite corps for the Ottoman
Empire, may indeed be a fitting analogy for conveying the fervor, conviction, and passion
for change with which Director’s most motivated students confronted the dominant legal
culture upon leaving Chicago. Perhaps no language is more fitting for their crusade in the
following generation than that of evangelism, with Director’s disciples bringing the good
news of Chicago price theory to the public in their campaign for change, both intellectual
and institutional, and leading Teles to conclude that “a set of ideas that lacked the
intrinsic potency and breadth of Chicago-style price theory would have been unlikely to
produce such voluntary efforts on behalf of the cause.”21

19. Also worth consideration along these lines is R. H. Coase’s claim that, upon replacing
Director in the Law School and as editor of the Journal of Law and Economics, “I regarded my role as that
of Saint Paul to Aaron Director’s Christ. He got the doctrine going, and what I had to do was bring it to the
gentiles.” Ibid., 192.
20. Ibid., 183.
21. Teles, Conservative Legal Movement, 94.
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We should note at this point that Director aimed at more than mere indoctrination
in the classroom.22 Time and again in the Kitch transcript, students mention that what
impressed them most about Director was not the spectacle of seeing Levi’s lectures and
the rulings of the Court deconstructed or debunked, but rather the intellectual seriousness
with which Director approached the task of analyzing business practice.23 Business
practice may be difficult to understand, but that difficulty should not preclude an honest
effort on the part of judges to do so, and Director’s presence in the classroom was
compelling proof that economists and the rudiments of price theory could be of great
service to the courts in this respect.24
Of course for every story of Director’s patient, thoughtful, rigorous example in
the classroom there are many more testaments to his generosity and creativity in close
conversation. John McGee, one of Director’s first students to publish (and thereby carry
Director’s analysis of antitrust law beyond the walls of the law school) tells of how his
teacher, seeing that McGee had received a poor impression of the dismal science before
coming to law school,
22. “…whether there was competition or monopoly, the answers didn’t immediately spring forth,
you had to interpret that consistent with rational behavior on the part of the participants. It was the efforts
by the individuals stimulated by Aaron to try to give that interpretation that was important. Whether the
answers were right or not in the particular context didn’t matter so much, but it stimulated a whole line of
development which did not accept simple statements such as: Businessmen are irrational, they don’t know
what they are doing. They know what they are doing. We don’t know sometimes why they’re doing it.”
Kitch, “Fire of Truth,” 205.
23. “I think it is a combination both of Aaron’s personal characteristics and of the kind of analysis
that he used in that context juxtaposed with the kind of stuff that Ed Levi was trying to do with those cases
that gave his presentation its power. We were compelled as students to get closer to the root of the matter
than we otherwise would have….to me [Director’s] most important contribution by far is much less
tangible but more important. He developed and reinforced in his students a state of mind without which
much of what they have done would not have been done or would have been done less well.” Kitch, “Fire
of Truth,” 184.
24. Gary Becker: “I felt at the time that what I got out of [the Levi/Director antitrust course] was
the feeling that business practices shouldn’t be explained away as irrational. They have a purpose. What
they are is often difficult to assess, but there is a way to understand them if one is perceptive enough.” Ibid,
185.
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with an economy of words and exposure more quickly than anything I’ve ever
seen before or since changed my view of the world, completely changed it. He put
me through the fires in a private way. Almost everything I knew was right was
wrong, and with a patience and this economy, this relentless pursuit of the answer
to the conundrum, he transformed my life as a professional.25
McGee is not alone in attributing the greater part of Director’s most important teaching to
such one-on-one conversation. No less an authority than Robert Bork has said that it was
the year 1953-54, while working with Director on the Volker Fund-sponsored Antitrust
Project, that “was the most stimulating experience, more so than the classes.”26 And it
was Director’s conversations with a young Richard Posner during his first year teaching
at Stanford that led Posner to take up the cause of law and economics, a conversion
which would bring about significant changes in the conversation of the law reviews in the
coming generation. The theme which arises over and over again when Director’s role as
educator of the Chicago School is discussed is that it was Director who first posed the
question, or helped his interlocutors to see why an unasked question of Director’s supply
was more important than those questions being addressed in the literature. Put simply,
Director seems to have helped those around him to ask better questions, and then to
discover ways to answer those questions using the simple theories of the price theorist
correlating supply, demand, price and market behavior.27

25. Ibid., 185-6.
26. Ibid., 201.
27. “...there was a common theme, and that was to assume that people try to maximize [profits]
and that really there is competition in the attempt to maximize, and to use those working assumptions to try
to explain lots of things, like why you have firms, why you have particular pricing practices. All the
conclusions derive from the attempt of the maximizers to overcome certain kinds of costs impediments to
maximizing which we now subsume under the name of transaction costs. These things become readily
explainable—readily, that is, looking backward—if you take those two assumptions and keep pushing
them. That approach was contrary to what was then the general approach in the literature, which was, every
time you saw something that was peculiar in terms of the framework of the perfect competition model, to
mystically conjure up the word monopoly and stop the analysis right there. I think what went on in their
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One important element to Director’s success at Chicago which has not been
adequately treated to this point is the role played by his patron, Harold W. Luhnow,
president of the Volker Fund during this time.28 As Teles observes, the labors of
intellectual entrepreneurs are unlikely to bear lasting fruit without the support of patrons,
and the Volker Fund was nothing if not Director’s most important patron throughout his
career. Director first drew Luhnow’s attention during his struggle with the University of
Chicago Press to publish The Road to Serfdom in the United States. The Volker Fund
sponsored Hayek’s initial gathering in Switzerland’s Mt. Pelerin hotel, and Director’s is
one of the three signatures (along with those of Frank Knight and C.O. Hardy) on the
state of Illinois documents of incorporation for the Mont Pelerin Society.29 It was Volker
Fund money that supported Director’s position at the University of Chicago, and Volker
Fund money which backed the Antitrust Project which he would later lead, as well as

work—and more generally at Chicago—was a refusal to use that short-stop method of looking at the
problem.” Ibid., 204.
28. “Harold W. Luhnow was the President of William Volker & Co. and chairman of the William
Volker Fund from 1947 until his death in the mid-1970s. William Volker & Co. was located in Kansas
City, Missouri, where it conducted a wholesale furniture distribution business covering a territory from
Kansas City to the West Coast. William Volker had founded the William Volker Fund. It operated as a
local charitable fund in Kansas City, primarily supporting local health services.
Harold W. Luhnow was the son of William Volker’s sister Emma. William Volker had no
children. Luhnow was born and grew up in Chicago. He graduated from Kansas State University in 1919
and immediately went to work for the company. Luhnow’s interest in political ideas evolved out of his
activities in the 1930s in support of civic betterment in the Kansas City area. He was involved with a group
that succeeded in overthrowing the Pendergast Machine in Kansas City. This activity brought him into
contact with Loren B. Miller of the Civic Research Institute and led to a broader interest in ideas about
government. He was influenced by the writings of Von Mises and Hayek, particularly The Road to
Serfdom.
After Luhnow became chairman of the Fund in 1947, he added support of higher education to its
program. The Fund supported von Mises at the New York University Business School, Hayek at the
Committee on Social Thought, and Director at the Law School of the University of Chicago. It supported
the research and writing projects and summer conferences. Its assets at the time of William Volker’s death
in 1947 were approximately $15 million. It operated with a single professional staff person, Herbert
Cornuelle (1949-53), and Ken Templeton. In the 1960s the company and the Fund moved to Burlingame,
California. The Fund was dissolved after Luhnow’s death and its assets distributed to local Kansas City
charities and to the Hoover Institution of Stanford University.” Kitch, “Fire of Truth,” 180-1.
29. Newman, New Palgrave Dictionary, 603.
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paying for fellowships for a number of his most devoted students, including John McGee,
Ward Bowman, Robert Bork and William Letwin.30 It is largely through the writings of
these students that Director’s thoughts came to be known to a wider audience—indeed,
the bulk of Bork’s research for his Antitrust Paradox was done during this period—and it
was upon the foundation of these writings, among others, that the Chicago School of
antitrust analysis first rose to prominence. Thus, though there is a substantial degree of
agreement among his students that it was Director’s thought and presence in the
classroom and in private conversation which drove his students to reform the disciplines
of law and economics, and to demonstrate how the two might be made more conversant
with one another, yet the question must remain whether his influence would have been
nearly so lasting without the financial support he received from the now-defunct Volker
Fund. Indeed, one of the understated lessons to be taken from the example of Director’s
successful legacy, as predicted by Teles’ analysis of insurgent intellectual movements, is
of the important role that such patronage may play in supporting and contributing to the
success of intellectual entrepreneurs. It should perhaps come as no surprise that one so
devoted to applying the logic of the marketplace to all walks of life would have
appreciated the importance of patronage and strategic investment to the establishment of
new subfields within the discipline.

In Print
Just as in the classroom and in private conversation, so also in the literature,
Director tended to place himself in the position of facilitator of conversation, providing
the venue for professional conversation and helping others to clarify their own thoughts

30. Ibid., 603.

146

and arguments through his contributions as an editor. But his reluctance to thrust himself
forward should not be mistaken for a lack of intellectual seriousness or discipline. The
aptly named Director played the role quite well, orchestrating a rebirth of the principles
of classical liberalism despite widespread scholarly rejection of and hostility toward these
principles. His primary achievement in this area was the founding of the Journal of Law
and Economics in 1958. He served as editor in chief of the Journal for the next eight
years, a crucial period during which he helped to define the field of law and economics,
soliciting articles from peers and colleagues on topics appropriate to the field, and
encouraging his students to undertake new research based largely on questions which
could be traced back to his antitrust seminar. During his tenure as editor, Director played
an important role in building a network of scholars in the fields of both law and
economics and helping to establish the legitimacy of this subfield, which would go on to
establish a foothold in many of the nation’s leading law schools. In any given issue of the
Journal during this time, articles could be found on topics ranging from the continuing
relevance of classical liberalism to questions of contemporary politics, to the efficacy of
regulatory policies, to questions of judicial process and efficacy, new developments in
economic theory, and what the latter might contribute in the way of reforming the former.
Over time, the Journal would become a forum for advocates of increased competition in
American industry, limited government regulation and oversight, and the continuing
application of the principles of price theory to questions of contemporary public policy.
The Journal was by no means strictly devoted to reforming antitrust policy, though this
was one of its many common themes. Rather, it should be seen as an important
institutional support to the growing movement to give successful entrepreneurs and
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business leaders a chance to explain their actions in terms of profit maximization and
increased efficiency, and to show how these actions worked to the benefit of society as a
whole.
There is certainly a direct correlation between the conversations which took place
in and out of the classroom upon Director’s arrival in Chicago in 1948, and the
conversations which would soon begin taking place within the pages of the Journal. In
this area Director’s greatest contribution was likely his ‘discovery’ of the extensive
records of business practice to be found in the trial records of the great antitrust cases. As
Milton Friedman observed,
I think it is important to emphasize the role that was played not by analyzing
particular issues such as tie-ins but simply by calling the attention of the
economic world to the existence of a mass of data and information and problems
in the legal case literature. To the best of my knowledge it was a source of articles
in economics journals that had never been exploited before. I think it was only
from the accident of Aaron’s involvement in the law school, and that in turn
calling attention to the interesting problems there, that the source came to be
exploited more widely.31
This point bears repeating. Until this time, as we have already seen in our treatment of the
work of Chamberlin, Clark and Bain, one of the great problems confronting economists
was the difficulty in attaining accurate factual information regarding business practice.
This problem had been anticipated during the early days of antitrust, and TR had hoped
that his Bureau of Corporations would serve as a neutral, public-sponsored, fact-finding
body whose research into business practice would help the government to distinguish
between good and bad trusts. Wilson’s schizophrenic approach to antitrust—running and
winning on Brandeis’ platform of vigorous antitrust enforcement, securing legislative
reform with passage of the Federal Trade Commission and Clayton Acts, and then failing
31. Kitch, “Fire of Truth,” 203.
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to prosecute the most prominent trust of the day because of fears about how this might
adversely effect both the American economy and America’s fortune in the war—had
undermined these efforts. Indeed, Wilson’s administration, by way of its efforts to ensure
administrative efficiencies in the economy during the war, was ultimately setting
important precedent which would pave the way for later efforts to further the growth of
‘associationalism’ through the collection and dissemination of information regarding
business practice by means of a web of trade association journals, publications, and
meetings at the regional, national and international level.
What Director brought to the attention of scholars in both law and economics
were the vast stores of data about actual business practices, data largely overlooked by
his contemporaries, and publicly available in the trial records. The trial process, by giving
the government exceptional powers of discovery, and by forcing representatives for both
parties to present data and forcing judges and juries to generalize these presentations into
findings of fact, had left behind an immense paper trail to be mined by future generations
of scholars. Each antitrust case was a unique data set, if you will, a unique opportunity
for economic theorists to test their theories with empirical data. It was Director’s great
contribution to the literature to suggest this line of enquiry, and to demonstrate in his
classes and his one-on-one meetings with students in the Antitrust Project how such
research might be conducted. In so doing, Director helped to define the scope and
methodology for scholars interested in research in what is now recognized as the subfield
of Law and Economics.
It was Director’s work in defining and facilitating the development of Law and
Economics which constitutes his most lasting contribution to these fields, but what of his

149

own scholarship? Though he was by no means as prolific as his Nobel laureate colleagues
Friedman and Stigler or future judges Bork and Posner, Director had been published
several times, both independently and, of course, working in conjunction with his
colleagues, by the time he left Chicago in 1966. Though his 1957 article with Edward H.
Levi continues to receive some attention32, his other works are largely overlooked or
dismissed. And yet in reviewing these writings, we gain new insights into Director’s
intellectual development, and thereby, perhaps, a deeper appreciation of the
understanding which led Director to become such a strong influence on the thinking of
his students, colleagues, and peers. His two earliest publications—a book review of The
Prosperity of Australia: An Economic Analysis, by Frederick C. Benham,33 and a book on
unemployment which he co-authored with Paul H. Douglas34—both seem to have been
written with the end of pursuing a career in assembling the sort of scholarship which
would help further the progressive cause and secure passage of social legislation, and
were likely heavily influenced by Douglas.35 Both of these works dealt primarily with

32. Mississippi College Law Review Symposium, “The Past and Future of Antitrust:
Reconsideration of Director and Levi’s ‘Law and the Future’ after Forty Years,” 17 Mississippi College
Law Review 1-179 (1996); Posner, “Chicago School of Antitrust Analysis,” note 1, supra.
33. Aaron Director, Review of The Prosperity of Australia: An Economic Analysis, by Frederick
C. Benham, 39 Journal of Political Economy 676 (1931).
34. Aaron Director and Paul H. Douglas, The Problem of Unemployment (New York: Macmillan
Co., 1931)
35. Along these lines, consider the comments of one reviewer on his The Problem of
Unemployment: “This compilation is comprehensive and well organized, and as a familiar method of
killing social legislation is to gain time by calling for ‘more facts,’ the authors have rendered a service in
preparing these data in a form so clear and explicit. Moreover, the detail as to the most efficient set-up in
the employment service and in the administration of unemployment insurance will be of great assistance
not only in bill-drafting, but also in the later stage, in dealing with details of necessity left to administrative
decision.” Amy G. Maher, Review of The Problem of Unemployment, by Paul H. Douglas and Aaron
Director, 6 The Social Service Review 151 (1932).
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collections of price and labor statistics, and were likely undertaken in order to facilitate
adoption of progressive social legislation leading to greater regulation of the economy.
As we have seen above, Director broke with Douglas soon after taking his first
course with Viner on classical economic theory, and signs of this conversion are evident
in his scholarship as early as his 1932 review of International Unemployment: A Study of
Fluctuations in Employment and Unemployment in Several Countries, 1910-1930.36 Here
Director can be seen reviewing a work similar in content to Benham’s analysis of the
Australian economy. But where his treatment of that work was largely one of summary
and mild endorsement, his review of Fledderus’ work is openly critical of the aspirations
of the World Social Economic Congress, for whose annual meeting it was prepared.
Nevertheless this critique is ambiguous, leading the reader to ask whether it is merely
internal, and whether Director is therefore criticizing these aspirations in the hopes of
tempering them and making them more politically and theoretically plausible, or whether
his critique is, rather, external, with his comments directed toward a goal of bringing the
project of global economic planning to an end. His most devastatingly critical comments
are reserved for a Miss Van Kleeck, who wrote the introductory essay and summary of
the volume, and therefore perhaps implying that it is not the project of erecting a system
of world economic governance itself of which Director was critical, but rather the
tendencies of some to rush from the particulars of economic data to more general
conclusions regarding global economic trends.37 It is in the context of this critique of

36. Aaron Director, Review of International Unemployment: A Study of Fluctuations in
Employment and Unemployment in Several Countries, 1910-1930, edited by M. L. Fledderus, 5 Journal of
Business of the University of Chicago 403 (1932).
37. “Miss Van Kleeck, however, obviously belongs to the recently formed and rapidly growing
group of ‘planners.’ Her pronouncements are, however, in the realm of wishing for planning, and until the
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overly hasty generalization that Director voices his most intriguing observation, reserving
it for the final sentence of the review. After quoting Miss Van Kleeck’s claim that data
reported from the U.S.S.R. over a period of twelve months “gives evidence of a trend of
its own toward an increasingly favorable balance of effective demand’ (to use the phrase
of the old economics) on the part of consumers in relation to the country’s productivity”
he concludes with the assertion that “the old economics used the phrase in a much more
effective manner.” By 1932, then, Director seems at least to have been mulling over, and
perhaps seeking to reconcile the merits of a radicalism which looked largely to the future
with the principles of classical liberalism, largely overlooked, if not dismissed, by the
progressives. This may also explain his publication, only one year after his collaboration
with Douglas on The Problem of Unemployment (a title implying a question in need of
answer, a problem to be solved?) of his only independently authored book, titled, simply,
Unemployment. Unlike the collaborative work with Douglas, Director’s independent
treatment of unemployment is long on facts, analysis, and data, and short on prescriptive
policy. In other words, it seems to be, of the two, the volume more truly devoted to
understanding the problem of unemployment, rather than making the case for its
‘solution’ through social legislation.
By 1933 Director was beginning to show far less ambiguous signs of his growing
discontent with the positive policy prescriptions of ‘planners’ and radicals like himself. In
a review of Stuart Chase’s A New Deal we find him abruptly dismissing, if not indeed
mocking, the author’s plans for instituting a planned economy in America.
Mr. Stuart Chase does not like our economic system. In this book he restates his
objections and ends with a vague plan for bodies of engineers to gather more
planners stoop from their romancing to answer the very elementary but very fundamental questions of
objectives and methods of planning there is no point in taking it very seriously.” Ibid., 405-6.
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information and to “plan” economic activities….the dismal science can at least
teach us that…this is a world of scarcity rather than abundance. Failure to grasp
this has led to the confounding of all our economic ills with the problem of
business cycles and has tinged the radical literature with Utopian colors.38
Thus we see that the young Director, contributing editor of the Yale Saturday Evening
Pest and aspiring young radical critic of bourgeois American society, has now leveled his
critical gaze on the Progressive movement itself. Perhaps four years of traveling among
workers across American and Europe and working in the labor colleges had tempered his
own Utopian visions. Perhaps, rather, in seeing the front lines of the war in academia to
promote social legislation with quantitative analyses of the sort which came to
characterize the legal briefs of Louis Brandeis, Director came to see certain problems
with the implementation of his adolescent ideals. At any rate, it is clear that as early as
1933 Director had begun seriously questioning the wisdom of central economic planning,
most particularly as such central planning seems necessarily to run counter to the genius
of American political institutions.
…Mr. Chase would set up boards of engineers to plan the economy of this
country. This would be relatively simple if administered by a dictator who
determined the kind and the amount of production and rationed the product. But
in fact, Mr. Chase wishes to retain the pecuniary system and permit people to
spend their income as they will.39
Nevertheless, his critique stops short of actually condemning Chase for endorsing an
economic system which would require despotic rule, highly centralized governmental
authority. Rather, the critique remains at the level of internal logical consistency, pointing
out that no centrally administered economy will function if citizens are still permitted to
spend income freely.
38. Aaron Director, Review of A New Deal, by Stuart Chase, 165 Annals of the American
Academy of Political and Social Science 229 (1933).
39. Ibid., 230.
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It may in fact be that Director did not adopt the view that free markets are
inextricably linked with and supportive of free political institutions (and, by implication,
individual liberty), and that the latter could not long endure without the former, until he
read and reviewed Hayek’s Road to Serfdom. At any rate, we do know that his review of
Hayek was one of his last, and that shortly after this review was published, he worked
diligently to secure the publication of that book in the United States, attended Hayek’s
Mt. Pelerin meeting in Switzerland, and then left government service to pursue a career in
teaching, subsidized by the Volker Fund.
Between the time of his New Deal review and his encounter with Hayek, he
published a handful of other reviews40 (and an important paper41) from which it is evident
that during this time he began to pull away from the statistical compilations of his radical
period, and move toward works tending to provide descriptive treatments of economic
behavior, institutional arrangements, and economic development. It also appears that it
was during this time, and perhaps particularly during his year of exile in London, shut out
from the Bank of England and holed up in the London School of Economics, that
Director’s perspective began to shift from one of trying to ‘reconstruct economics from
the ground up’42 and toward trying to understand the workings of the modern economy,
both American and international, as a whole, before making any suggestions for its

40. Aaron Director, Review of A Century of Bank Rate, by R. G. Hawtrey, 48 Journal of Political
Economy 442 (1940); Review of Bank of England Operations, 1890-1914, by R. S. Sayers, 45 Journal of
Political Economy 841 (1937); Review of Debt and Production: The Operating Characteristics of Our
Industrial Economy, by Bassett Jones, 43 Journal of Political Economy 405 (1935); Review of The Theory
of Wages, by R. J. Hicks, 43 Journal of Political Economy 109 (1935); Review of The Social Cost of
Insurance, by Maurice Taylor, 40 American Journal of Sociology 274 (1934).
41. Aaron Director, “Does Inflation Change the Economic Effects of War?” 30 American
Economic Review 351 (1940).
42. Review of “Debt and Production,” 405.
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abolition, perpetuation or improvement. His remarks on Bassett Jones’ Debt and
Production: The Operating Characteristics of our Economy all tellingly revolve around a
single theme, namely, that Mr. Jones “is quite unaware of his predecessors or
contemporaries.”43 Is this comment indicative of Director’s own concern at this time with
reading up on the tradition of classical liberalism? His close connection with the
classically trained economists at the London School of Economics at this time could be
construed to suggest as much.
Even more interesting for our purposes here, however, is the transition which can
be seen in the reviews of two books related to the topic of his proposed, but never
completed, dissertation on the Bank of England.44 Comparing these two reviews, we find
that the first, Sayers’ Bank of England Operations,1890-1914 is dominated by the
opening observation that
This book is based in the main on statements in the Economist and Statist and
recounts the various methods used by the Bank of England to protect the pre-war
gold standard. It is unfortunate that in the case of so ‘public’ an institution as the
Bank of England and for a period so anterior to the present, it should be necessary
to write the story in terms of the ‘Bank probably’ believed, or ‘it appears’ to have
done this and that.45
Clearly smarting from his exclusion from the Bank’s records, and the scuttling of his
research agenda, one could see how Director might have continued in this vein for a great
many years, growing increasingly cynical and despairing of the discipline ever being set
on a more sound empirical footing. Yet his next review, on Hawtrey’s A Century of Bank
Rate offers a glimpse of a side of Director previously unseen. Gone is the thoroughgoing
43. Ibid., 405.
44. Aaron Director, Review of A Century of Bank Rate, by R. G. Hawtrey, 48 Journal of Political
Economy 442 (1940); Review of Bank of England Operations, 1890-1914, by R. S. Sayers, 45 Journal of
Political Economy 841 (1937).
45. Review of Bank of England Operations, 841.
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critic and cynic. If not sunny, his treatment of Hawtrey is at least collegial, and the
characteristics deemed worthy of praise are perhaps most interesting for what they tell us
of Director’s own character:
In contrast to most other English economists, Mr. Hawtrey has always evidenced
an interest in the history of monetary theory and monetary institutions. And he
does not shrink from performing the task which, I believe, he once characterized
as hewing wood and drawing water for economists. […]
In the course of years, Mr. Hawtrey, unlike most other monetary theorists, has
found it unnecessary to change his fundamental theoretical construction. This
cannot be ascribed to a disregard of the work of other economists. In fact, Mr.
Hawtrey is our best critic, and his fairness in reviewing the work of others should
be a model of all.46
Taken together, these quotes may give the sense that, after several years of reading into
the history of economics and searching for a model, Director had at last found his man—
widely read, internally consistent, rigorous—a man whose research takes a wide view of
economic matters embracing monetary theory and institutions rather than the mere month
to month ‘trends’ of Miss Van Kleeck, and, perhaps most importantly, a fair-minded
critic of the work of others. Nevertheless, Director closes his review with what seems to
be a veiled critique of Hawtrey’s ‘important’ work, pointing out that “Mr. Hawtrey is
theorizing about an economic system which is delicately balanced and where a
substantial amount of certainty regarding monetary conditions obtains,” conditions which
were at least ‘partially fulfilled’ during the latter half of the nineteenth century.47 But, as
Director notes in a devastating conclusion,
Since 1914, these conditions have been largely absent. If under such
circumstances the forces of depression get under way, the manipulation of bank

46. Review of A Century of Bank Rate, 442; 444.
47. Ibid., 444.
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rate may be completely ineffective. Moreover, as Mr. Hawtrey notes, government
deficits under similar conditions may prove equally ineffective.48
After building Hawtrey up as a model to the profession, widely read and fair-minded, and
with a deep understanding of macroeconomic theory and the institutions necessary for
preserving a free market, Director nevertheless finds in Hawtrey’s work no adequate
solution to the problems confronting the American economy of 1937. Director does,
however, find confirmation of what would prove to be his own misgivings about the
wisdom of Keynesian prescriptions for remedying the problem of a global economic
depression. As early as this review, then, we can see Director beginning to think
generally about the interactions between economic theory and political practice, and a
growing appreciation of the limits of each. These reflections lead directly into Director’s
important 1940 paper, “Does Inflation Change the Economic Effects of War?”
It will be remembered that, upon leaving England, Director returned to
Washington, D.C., where he served throughout the war in a variety of capacities in a
number of administrative agencies. It was during this period that he prepared a paper on
inflation and war for the annual meeting of the American Economic Association. Here we
have our first confirmation that Director’s period of exile in London had indeed brought
about some important changes in his thinking. The full scope of Director’s analysis lies
beyond the scope of this chapter, so it must suffice to say that in the course of
investigating his question, Director moves from what seems at first a question of
economic theory—what is an ‘appropriate monetary framework for a war economy’—to
an anticipation of the very problems which would come to plague the American economy

48. Ibid., 444.
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during the Korean and Cold Wars. More generally, then, his paper seeks to understand
how modern warfare affects free market economies in democratic regimes.
For the classically trained economist, the study of economics involves the
allocation of society’s limited resources. For such economists, the free market is, in most
cases, the instrument most suited to determine how limited resources should be
distributed in a free society. In the long run, this argument goes, the market will reward
those who find the uses for our limited resources which create the greatest demand, and
are thereby capable of securing the highest price. High demand for a product will lead to
limited supplies, causing prices to rise. These high prices will lead other entrepreneurs to
produce more of such high-demand items and, because resources are, to a certain extent,
limited, production in a free market will tend to track closely with demand. In this way,
the market can be said to lead a free society to better balance its allocation of limited
resources. The problem addressed by Director here is that of how to manage the
transition from a peace-time economy to one adequately suited to defend the nation in
time of war. A tacit assumption of Director’s treatment of this article is that, during times
of peace, society’s resources are better allocated by the private sector, whereas during
time of war, society must be told to forego some options so that resources can be released
to produce the materiel of war.49
A problem arises in democratic regimes, however, in that elected representatives
may not always possess adequate resolve, or job security, to take the long view and

49. This article was composed five years prior to the events occurring at Hiroshima and Nagasaki.
Director made no provision for the possibility of a permanent military budget approaching the levels
adopted since the Korean War, and, indeed, to the extent that the advent of nuclear weapons introduced
something truly new into the concept of war and peace, it may very well be that several of Director’s policy
prescriptions have become irrelevant, but his treatment of the problems confronting democratic nations led
into war, and of balancing government planning and deficit spending with laissez faire are still (perhaps
surprisingly) relevant.
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compel citizens to cut down on their consumption and pay higher taxes so that the
government can finance its war-time production demands. Rather, democratic leaders,
with a few notable exceptions, have shown a tendency to finance wars through deficit
spending rather than through compelling their constituents to change their consumption
habits and commit to a period of shared sacrifice for the common good. Working largely
from the example of Wilson’s preparations for transforming the American economy from
a free market to an administered economy largely controlled by wartime industry boards,
Director raises a second, more interesting question—namely, how might we effect a
return to a competitive economy once the war is over? As we have already noted many
times so far, the experiment under Wilson with a planned economy cast a long shadow
over the American economy for generations to come, and was one of the leading reasons
why FDR’s National Recovery Administration met so little resistance, initially. How
many times might a democratic regime manage the transition from wartime
administrative control to peacetime decentralization before wreaking havoc on its
institutions? It is characteristic of Director’s work that his questions are always more
suggestive than his answers, and his reflections on the challenges of preserving a
competitive economy and a free society given the challenges of waging modern war are
no exception. Yet his prescriptive conclusion, drawing on the experiences of America
coming out of the first world war, is worth noting:
All wars require economizing of all goods and services normally consumed. In a
future war, we must give some consideration to economizing the use of
authoritarian control, this not so much because it has alternative uses, but because
its utilization may accustom us to accept it after the war is over. 50

50. Aaron Director, “Does Inflation Change the Economic Effects of War?” 30 American
Economic Review 351 (1940), 360. It is also worth noting that Director’s primary policy proposal in this
area—greater independent control of monetary policy during wartime to hedge against postwar inflation—
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In light of such reflections it may seem less shocking to claim that, as early as 1940,
Director’s thinking about the problems confronting the contemporary American economy
had led him to many of the same conclusions as Hayek. It is fitting, then, that his next
published review, certainly a turning point in his career, was of Hayek’s The Road to
Serfdom.
Director seems to have been most impressed with Hayek’s ability to draw out “the
ultimate political implications of abandoning the competitive system.”51 Though Director
had clearly been thinking along such lines for some time, it nevertheless seems the case
that, reading Hayek, he became more certain in his own thoughts, and may, in fact, have
been encouraged to develop them more fully. In Hayek, Director seems to have found a
fellow traveler who could help him to articulate his own misgivings about the unintended
consequences of ‘eminent economists who believe that a planned society can be
conducted on the competitive principle,’ namely, their tendency to grant sweeping and
essentially arbitrary administrative powers to the executive.52 But Director is also careful
to point out that Hayek is not simply advocating a return to laissez-faire:
Professor Hayek makes it abundantly clear that a liberal society must do many
things which can only be done through the instrumentality of governmental
authority both in order to assure the continuation of competitive enterprise and to
mitigate some at least of its undesirable results.53

predated Milton Friedman’s own interest in this area, and anticipated many of the arguments for which
Friedman would later be awarded the Nobel Prize in Economics.
51. Aaron Director, Review of The Road to Serfdom, by Friedrich A. Hayek, 35 American
Economic Review 173 (1945), 174.
52. “This resort to arbitrary power is not an accidental aspect of planning since in the absence of a
common set of values the resulting disagreements must be resolved by authority if planning is not to break
down in chaos.” Ibid., 174.
53. Ibid., 175.
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Clearly, government plays an important role in establishing the legal and institutional
framework in which a free market may be allowed to flourish.54 But in 1945, Director
came down firmly on the side of Hayek, stressing the important role that a competitive
economy could play in keeping government from growing too powerful or centralized in
its efforts to improve the welfare and security of its citizens.
Director next turned to the work of his teacher, Henry Simons, whom he would
soon replace as the only economist in the law school at the University of Chicago. His
essay, “Simons on Taxation,”55 is the only example we have of Director reviewing the
work of his own teachers. Written shortly after Simons’ sudden death, and in response to
his obituary in Fortune, Director’s essay shows two principle concerns: 1) setting out in
an orderly fashion the specifics of Simons’ tax program, and 2) reflection on how these
proposals changed in response to the changing economic situations of the period ranging
from the late 1920s to 1943. More generally, however, we see in this essay Director’s
own consideration of the role that a reformed tax policy might play in redistributing
wealth and correcting the excesses of an unchecked free market economy. Director
praises Simons’ work in taxation for balancing utopianism with practical concerns—

54. “It is regrettable, though not difficult to explain, that in the past much less attention has been
given to the positive requirements of a successful working of the competitive system than to these negative
points. The functioning of competition not only requires adequate organization of certain institutions like
money, markets, and channels of information—some of which can never be adequately provided by private
enterprise—but it depends, above all, on the existence of an appropriate legal system, a legal system
designed both to preserve competition and to make it operate as beneficially as possible….The systematic
study of the forms of legal institutions which will make the competitive system work efficiently has been
sadly neglected; and strong arguments can be advanced that serious shortcomings here, particularly with
regard to the law of corporations and of patents, not only have made competition work much less
effectively than it might have done but have even led to the destruction of competition in many spheres.”
F.A. Hayek, The Road to Serfdom (Chicago: University of Chicago Press, 1944.) p 43, emphasis added. It
is perhaps not idle to wonder whether passages such as this in Hayek influenced Director’s decision to
move to the University of Chicago Law School and take up the serious study of the legal institutions
necessary to ensure the proper functioning of the competitive system in America.
55. Aaron Director, “Simons on Taxation,” 14 University of Chicago Law Review 15 (1946).
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something which seems likely to have impressed the young Director in the months and
years following his break with Douglas. He emphasizes Simons’ ability to embody his
general objectives in specific legislative proposals, proposals which, ‘except for the
recent repeal of the excess profits taxes,’ were in 1946, ‘still on the agenda for the
future.’ Thus, Director finds in Simons’ work some continuity—his proposals are still
largely relevant more than a decade after they were first put in print, and more than two
decades after they were first discussed in his courses. But Director seems to differentiate
this period from the time in which he was writing, noting that
during the 20’s economic progress and stability appeared to be within our grasp.
The free market method of organizing economic life appeared to be well
entrenched and the virtues of greater equality most in need of emphasis…If
equality is to be the master of taxation, a progressive personal income tax must be
the mainstay of federal revenue.56
By qualifying his praise of Simons’ work in this way, Director implies a more general
understanding of the movements in markets and politics, leaving the reader waiting for
the other shoe to fall. And, indeed, Director does note that “the ominous developments of
the 1930’s, by threatening the foundations of the free market method of organizing
economic life, directed Simons’ attention to other problems,” chiefly the question of how
social arrangements might be modified to preserve a free enterprise society. Thus, in
keeping with the spirit of the times, Simons was led to move from tinkering with
government policy to perfect the market, to engaging the more general question of how to
maintain the social conditions which allow the market to continue to operate. Most
interesting to Director in all of this, however, was his teacher’s decision not to re-evaluate
his tax policy proposals. Rather, he notes that Simons “eschewed the great temptation to

56. Ibid., 15-6.
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convert the tax system into a gadget to solve all of our problems.”57 And, indeed, if the
Chicago School of antitrust analysis which was born in Director’s seminars shortly after
this article was written were to be limited to its most fundamental point, it might then
appear that Director was merely passing on to his students what he had learned from the
example of his teacher and predecessor in the law school, namely that effective antitrust
policy, like all effective government regulation of the economy, must be limited, and
must be careful to avoid overreach. Antitrust policy alone, just like tax policy alone, is
incapable

of

restoring

equity

to

the

American

economy.

Thus,

Director’s

recommendations for antitrust reform, just as Simons’ for tax reform, are best
characterized for their restraint, their persistent effort to keep the antitrust laws in check,
and to assure that they are used only for their primary goal or purpose, which Director
saw as the preservation of competition as the ruling principle of the American economy.
Though challenges to this principle might arise from different sectors at different times,
judges, legislators, economists and lawyers should work to ensure that this goal of the
laws remain consistent and clear.
Director now moved into Simons’ role as the lone economist in the University of
Chicago Law School. With the exception of an edited volume which expanded on the
practical implications of his thinking in the essay on inflation and wartime price
controls,58 the remainder of his writings would treat elements of antitrust analysis. His

57. Ibid., 16-7.
58. Aaron Director, ed., Defense, Controls and Inflation (Chicago: University of Chicago Press,
1952). Though Director’s writings do provide an important insight into his intellectual development and the
breadth and depth of his thinking about questions of political economy, it seems that his abilities as a writer
were significantly less developed than those of teacher and editor, and it should be said that this volume,
though the careful treatment and consideration it merits lie beyond the scope of the present work, may
show Director at his best. Unlike the 1940 paper on the same topic, the transcript presented in this volume
allows Director to speak polyphonically, so that no policy proposal or theoretical argument is left
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first statement on these questions is at once his most tangential and, in a certain sense, his
most politically courageous, for in it he attacks, through his review of Charles E.
Lindblom’s Unions and Capitalism, the principles supporting government protection of
labor unions. Whereas Simons’ later worked emphasized the importance of unions,
Director, writing in the postwar period, found in them a dangerous threat to competition,
and his review draws out the similar problems created by unions and trusts in a free
market system. Director confesses that his understanding in this area is largely
unscientific (“I can only express my skepticism and assert…”), but he nevertheless makes
a strong case for the dangers presented by exempting unions from antitrust scrutiny,
arguing that
there is no difference between enterprises and workers in their love for, or desire
to get away from, the rigors of competition. There are always conflicting
tendencies and they do not appear to be correlated with income or with
membership in any group in society. So far in the absence of government aid and
encouragement the competitive tendencies have triumphed over the exclusive or
restrictive tendencies. The attraction of the market system is its impersonal
character; it makes it possible for people to cooperate and be ‘isolated.’59
While no simple partisan of competition—as we have seen above, he had first embraced
egalitarian ideals, only to later temper these ideals with an appreciation for the role that
the institutions of the free market might play in protecting political liberty and individual
rights—Director seems to have believed that, in the long run, the goals of unions were in
fact better protected by a competitive economy in which workers and firms alike were
forced to compete, than would be the case in which the interests of each were balanced

unchallenged. This volume, then, seems, more than any of Director’s other writings, to do justice to the
complex problems which may inevitably arise when attempts are made to reconcile theoretical consistency
and clarity with political expediency and necessity.
59. Aaron Director, Review of Unions and Capitalism, by Charles E. Lindblom, 20 University of
Chicago Law Review 164 (1953), 166.
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through political compromise. Director’s faith was in liberalism, but of a variety far
different from that espoused by FDR and his successors.60 Director concludes his review
with the claim that “in any event, I am allergic to forecasters, particularly forecasters of
the inevitable, and most particularly to forecasters of the inevitable demise of competition
who start with the premise that ‘competition is not even potentially the best of all
possible worlds.’ ”61 As we have already seen above, one of the great achievements of
his antitrust course was his ability to persuade his students, and eventually his colleagues,
to begin to take seriously once again the arguments in favor of competition.
Director had approached the question of antitrust enforcement indirectly in his
review of Unions and Capitalism, but he grew increasingly bold in each of his
subsequent publications. The first, which he authored with his colleague Edward Levi
(with whom he taught the course on antitrust), sets out the broad scope of his reform
agenda, but, characteristically, not in the form of a manifesto or an ‘attempt to predict the
future of the antitrust laws,’ but rather with the hope of ‘direct[ing] attention to certain
problem areas for study.’62 Beginning with the observation that ‘the Sherman Act has
exhibited the twin tendencies of flexibility and ambiguity, on the one hand, and the drive
for certainty and automaticity on the other,’ the tension between the rule of reason and
per se rules already discussed in Chapters Three and Five, Director and Levi observe that
the contemporary tendency is to emphasize certainty and automaticity in hope of rooting
out anticompetitive practices in their incipiency. They observe, but do not dwell on, the
60. Cf. Theodore Lowi, The End of Liberalism, 2nd ed. (New York: W.W. Norton & Co., 1979);
Hayek, Road to Serfdom, 18-24; Joseph Cropsey, Polity and Economy (The Hague: Martinus Nijhoff,
1957)
61. Review of Unions and Capitalism, 167.
62. Aaron Director and Edward H. Levi, “Law and the Future: Trade Regulation,” 51
Northwestern University Law Review 281 (1956).
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fact that much of this contemporary tendency is the result of new antitrust laws, chief
among them being the Robinson-Patman Act and the Cellar-Kefauver Act treated in
Chapter Six. Rather, they emphasize the historic role that improvement in economic
understanding has played in the revision of antitrust laws, concluding that “new problems
for the antitrust laws are therefore created if it can be shown that, in terms of present day
situations, much of the reliance on economic doctrine is unjustified.”63 It is perhaps worth
reflecting on the significance of Director’s strategy at this point, choosing to direct his
criticisms and begin his campaign for change not within Congress or in the courts, but
rather in the community of academic economists. The Chicago School of antitrust
analysis begins with a critical examination of the economic theory undergirding the
Robinson-Patman and Cellar-Kefauver elaborations on the basic policy of the Sherman
Act, rather than on the policy contained in those acts or the judicial decisions first
construing them. Director seems to have appreciated the primacy of theory, at least of a
certain sort, in undertaking a project for substantial and lasting political and economic
reform.
After undertaking a cursory review of several of the leading cases64 contributing
to the development of antitrust law in America, and noting a general movement in
business practice away from true monopolies and toward industries dominated by three or
four large firms, Director and Levi observe that
the Sherman Act, as has often been said, is directed against restraints and
monopoly or monopolizing. It was not intended to compel all possible
competition. The act arose out of an antipathy towards monopoly, and those
restraints which were thought to have the consequences of monopoly. And it is in
63. Ibid., 282.
64. Including Northern Securities Co. v. U.S. (193 U.S. 197); Standard Oil of New Jersey v. U.S.
(221 U.S. 1); U.S. v. U.S. Steel Corp. (251 U.S. 417); and U.S. v. ALCOA (148 F.2d 416), treated in Part I.
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the identification and the prediction of the consequences of monopoly that
economics has the most to contribute.65
Building on this premise, they raise again the question of whether the scope of the
antitrust laws may be properly expanded to include preventing incipient monopolies or
anticompetitive practices without tending to do more harm to the competitive system than
if these firms had been left alone. In making this argument, Director and Levi note that,
whereas there may have been grounds for attacking firms on the basis of their size alone
in the period before the Court’s U.S. Steel decision (“the beginning of the modern period
of the Sherman Act, when, with few exceptions, industrial combines are not
monopolies”66) due to their tendency to grow largely by the ‘artificial’ means of mergers
and acquisitions rather than by the ‘natural’ means of internal growth and expansion, the
conditions of the contemporary American economy are very much different, and merit a
reconsideration of the proper limits of antitrust enforcement. Among these limits,
Director and Levi suggest that a reconsideration of the Court’s summary treatment of
such practices as retail price maintenance, tie-ins and predatory pricing may be in order.67
But reading through their article today, and comparing its tone with that of later
advocates of Chicago School antitrust policy, one is likely to be struck by the humility
with which such claims are put forward.68 Moreover, the article is characterized by a

65. “Law and the Future,” 287 (emphases added).
66 . Ibid., 284.
67. Each of these arguments was to be taken up in turn by Director’s students, and will be
examined more closely in Chapter Eight.
68. “The central problems in the field of antitrust as yet unsettled and pressing for solution
concern size, abuses, and collusion. We do not mean to suggest that there are simple economic or legal
answers. The problems are difficult, and the law is not likely to meet them directly. Nor do we mean to
suggest that the law must of necessity conform to the prescriptions of economic theory, let alone move
within the confines of changing fashions in such theory. The law indeed can have a life of its own. But in
this field of law more than any other, the general presumptions are of such a character that they cannot be
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conciseness of phrase, an economy of expression, such that it requires little imagination
to understand why it is primarily through the writings of his students that modern
students of antitrust have learned from Director. Whether this lack of adornment was
Director’s natural mode or rather a product of calculation, and Director sought merely to
underplay his argument until his logic has devastated the fundamental principles of the
regnant consensus, or whether both natural and strategic calculations contributed to this
style, is difficult to determine. At any rate, though “Law and the Future” would prove to
be Director’s most lasting scholarly achievement, and is now often the only essay written
by Director that students of antitrust are encouraged to read, he would go on to write a
second article in which his critique of the Harvard School of Antitrust was more clearly
delineated.
Director’s final book review69 provides readers with his most comprehensive
assault on the economic theory of Joe Bain. Carl Kaysen was a student of Joe Bain at
Harvard and author of the leading reader on antitrust policy in the 1950s. As Director
observes by way of introduction, the book being reviewed “consists mainly of the
memorandum which Professor Kaysen prepared as a law clerk to Judge Wyzanski in
connection with the trial before him of the United Shoe Machinery Case.”70 As such,
Kaysen is

readily isolated from the corresponding presumptions which dominate economic theory. We do suggest that
in the future there may well be a recognition of the instability of the assumed foundation for some major
antitrust doctrines. And this may lead to a re-evaluation of the scope and function of the antitrust laws.”
Ibid., 296.
69. Aaron Director, Review of United States v. United Shoe Machinery Corporation: An
Economic Analysis of an Antitrust Case, by Carl Kaysen, 24 University of Chicago Law Review 606
(1957).
70. Ibid., 606, citing United States v. United Shoe Machinery Corp., 110 F.Supp.295 (D.Mass
1953).
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confined to the analysis of the empirical evidence as it was disclosed at the trial.
Hence its chief interest is to show by example what economic analysis, or at least
a given economist can contribute to the interpretation of evidence presented in an
antitrust case.71
Director’s review of such a book then necessarily takes the form of a brief for the
defendants to oppose the theory and interpretation of evidence given by Kaysen and the
government. Noting that the government based its case largely on the sort of ‘structureconduct-performance’ tests advocated by Bain and discussed in Chapter Six, Director
then raises the question of whether economists are in fact capable of defining the
structure of an industry with any degree of specificity worthy of the name science. If so,
then the argument may proceed. But if not, then significant questions are raised about the
validity of the government’s allegations of anticompetitive practice. He then proceeds to
point out several of the difficulties posed by any attempt of economists to define the size
of any product market or industry,72 before acknowledging that ‘the issue is not too
important in this case, where all the fractions are very large.’
After first attacking the grounds of the government’s argument against United,
Director then suggests a potential defense—are there not some sectors of the economy
where natural monopolies arise, where economies of scale may make it more efficient for
71. Ibid., 606.
72. “The validity of using the criterion of the structure of the industry depends on a correct
definition of the product or industry. United produces a great many different kinds of shoe machinery. Its
share of the market is not the same for each kind. Professor Kaysen devotes considerable space and
ingenuity to a discussion of different methods of combining the machines of United so as to get a single
measure of the relative size of United. He concludes that United has 85 percent of the shoe machinery
market. No method of weighting the different machines can remove our ignorance in defining the industry.
To take an extreme case, if United sold 100 percent of machine A and 5 percent of machine B, and these
machines are not substitutes, a single measure would understate United’s monopoly of A and overstate
United’s monopoly of B. In this simple case it would not only be wrong to combine the machines, but it
would also be unnecessary. The necessity arises because United produces many kinds of machines, sells
different fractions of the total of each kind sold to shoe factories, and we do not know to what extent the
machines are complementary, to what extent they are substitutes and how good substitutes they are.
Without this information we cannot get a useful measure of United’s position in something called shoe
machinery.” Ibid, 607.
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one firm to dominate the market than for multiple firms to compete? How many shoe
machinery makers could one country support? Were defendants precluded from showing
evidence at the bar that monopoly ‘was thrust upon’ them? While Director acknowledges
the validity of Kaysen’s response to such claims that “direct evidence on economies of
scale is difficult to obtain and even more difficult to interpret,” he counters with the
radical suggestion of his friend and colleague, George Stigler, that the courts adopt a
standard of survival as a means of identifying economies of scale in an industry—if, after
an interval of fifty years, a firm were to have maintained a high share of the sales in its
industry, with no major competitors and few new entrants into the market, and if there
was no sign that the firm had resorted to anticompetitive restraints to bar rival firms from
entering the market, was there not a chance that the Court might actually be harming the
market by forcing competition where none could be sustained? Professor Kaysen’s
conclusion against economies of scale, Director concludes
is ultimately determined not so much by the direct evidence as by the emphasis
which he puts on behavior based on power, i.e. on the monopolizing activities of
United to retain its original position and to enter new fields of shoe machinery as
developed by itself and others.73
But what if such behavior is best explained not in terms of power, not as smaller, failing
firms understand larger, dominant firms, but rather in terms of profit maximization, as
larger firms are likely to understand their own behavior? In a competitive economy, small
firms grow large and maintain their size by earning consistently higher returns for their
investors than those posted by competitors or found in other sectors of the economy.
Following the logic of profit maximization, Director proceeds to show how United’s
practices of leasing rather than selling its shoe manufacturing equipment and its use of

73. Ibid., 608.
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price discrimination could each be better explained in terms of rational market behavior
than any sort of desire to monopolize. But even more problematic than the government’s
tendency to favor the weaker economic argument over the stronger is its tendency to
request remedies too weak to improve competition and too cumbersome for defendants to
accept government regulation without mounting a defense (and taking on the requisite
costs of so doing) while also raising the likelihood of future litigation due to the firm’s
failure to adhere to such vague remedies.74 Much better, Director seems to argue, that the
government adopt an antitrust enforcement regimen along the lines of the Hippocratic
Oath to ‘first do no harm’ to competition.
Director’s final article, published in 1964, is a revision of a paper presented in
1953 for a conference at the University of Chicago on Freedom and the Law, and thus,
though it would seem, from its date of publication, to have come after the bulk of his
work in the law school and the Volker Fund’s Antitrust Project, in fact dates from the
very time in which these things were just getting underway.75 The article deals only
tangentially with antitrust, and focuses primarily on the underappreciated connection
between first amendment freedoms—particularly freedom of speech—and economic
liberty. And yet it is of such a general nature that it serves as a fitting occasion for
revisiting the several themes of his research. Director begins by observing that
absolute doctrines are always easier to state and defend than doctrines which have
to be limited. The claim which is made for complete laissez faire in the area of
discussion is not part of the main tradition of liberalism in the area of economic
74. “The list of remedies falls short of indicating adequately the details of the firm’s behavior
which are proscribed and prescribed. Hence, aside from their probable effectiveness in restoring
competition, the remedies raise the important and paradoxical issue of detailed regulation of business
conduct in enforcing a law whose main purpose is to avoid government regulation of such conduct.” Ibid.,
611.
75. Aaron Director, “The Parity of the Economic Market Place,” 7 Journal of Law and Economics
1 (1964).
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life. While it is not possible to outline the proper division of labor between
political and economic organization, a few preliminary observations on the
appropriate scope of the free market seem necessary. 76
Indeed, what is most notable about the entirety of this essay, if not the majority of
Director’s career after breaking with Douglas, is his determination to speak firmly from
the standpoint of classical economic liberalism, rather than pressing at the vanguard of
economic theory. Thus his reminder, lest critics or partisans grow too hasty to move from
particular findings to general conclusions, that “laissez-faire has never been more than a
slogan in defense of the proposition that every extension of state activity should be
examined under a presumption of error.”77 The economist and the lawyer, the politician,
the advocate of the state, are never to be reconciled. The function of the former is to
provide an external critique of the latter, but such critique should never come at the cost
of the former overtaking, or attempting to finally supplant, the latter. Economists in the
tradition of classical liberalism are obligated to resist government encroachment, to
question governmental claims to authority, and, in so doing, to sustain the liberty of the
citizenry. But competitive economies are not self-sustaining. The tradition has always
recognized the free market’s dependence on “a well-established system of law and order
designed to harness self-interest to serve the welfare of all.” Moreover, the government
may play an important role in restoring balance to the economy through a progressive
system of taxation, as well as ensuring the stability of the economy through a duly

76. Ibid., 1.
77. Ibid., 2.
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conservative and carefully restrained monetary policy.78 Nevertheless, Director insists
that in such matters, the burden of proof lay with the government, not the market.79
But what of this government? Director reminds his audience that, long before the
argument had been made for a free market economy, there had been arguments for the
utility of a free market of ideas. Indeed, it would seem that the origin of the free market,
of the idea that an economy might be organized around principles of individual liberty,
intercourse and competition, rather than tradition and authority, lay in the ‘original’
political liberty, liberty of conscience. How was it, then, that intellectuals had come to
disparage the latter-day liberty while insisting ever more on the original? Director’s line
of thinking here may seem familiar—no doubt there were similarities to Hayek and other
fellow travelers here as in so many other places. But as he pushes to understand these
questions, we can begin to see the nascent form of what would become, in Bork’s hands,
the consumer welfare standard.
Short of a revolution in tastes which would make people want much less than they
now have of material well-being, or a revolution in technology while keeping
present material wants constant, neither of which can be expected, the bulk of
mankind will for the foreseeable future have to devote a considerable fraction of
their active lives to economic activity. For these people freedom of choice as
owners of resources in choosing within available and continually changing
opportunities, areas of employment, investment, and consumption is fully as
important as freedom of discussion and participation in government. The former
freedom is at least important for those—even less than a majority—who wish to
exercise such freedom.80

78. “A suitable monetary framework cannot be provided by competition and…constitutes one of
the requisite legal institutions.” Ibid., 3
79. “Every qualification is made because of some deficiency in the free-market type of
organization. But every deficiency is met by an extension of state activity. It has well been said: ‘it is not
possible to be continually taking steps toward socialism without one day arriving at the goal.’” Ibid., 3.
80. Ibid., 6.
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Try as they might to justify their calls for lower levels of concentration in industry and a
return to the days when small business owners and proprietors were the rule, rather than
the exception, followers of Brandeis who seem to protest too much the increasing levels
of concentration in the American economy and the rise of big business tended to overlook
the fact of majority rule. The free market, just as our political institutions, is designed in
such a way that its long-term tendency is to conform to the will of the majority. Director
thus appeals to the popular pressure for greater equality and the spread of democracy in
his effort to boost the cause of economic liberty, and in so doing reveals not only a
certain cunning, but also, perhaps, a disregard for American political institutions and
constitutional norms,81 which do not, after all, operate solely as so many proxies for the
majority will, but seek through various processes and norms to channel that will in such a
way as to disperse conflict and prevent any one faction from gaining a permanent
majority. Much like his contemporary economic counterparts, Director seems not to have
appreciated the important role played by the institutional arrangements established in the
Constitution. And yet, although Director may not have fully comprehended the political
context within which his economic theories would play out, he was at least innocent of
any direct involvement with attempts at political reform and battles to implement new
policy. To the extent that he was personally engaged in an attempt to reform the antitrust
laws, it was as a classical liberal, bolstering the arguments of business interests hostile to
government claims of increasing regulatory authority, but mindful at all times that a
81. Cf. “I am aware that the preferred position accorded to free trade in ideas is based on
constitutional considerations, with which I am not concerned.” 5; “It is not essential to demonstrate that
there is only one road to serfdom or that a particular road must inevitably lead to a specified destination.
Some institutions are more flexible than others. We must choose those which minimize the risks of
undesirable consequences.” 10. While there is, on its face, nothing wrong with such claims, one might
argue that in failing to balance the economic education of his students with one in political, and particularly
constitutional, norms and institutions, he was preparing the way for the apolitical excesses of the latter day
Chicago School.

174

certain degree of regulation was necessary to preserve a competitive economy. But in the
succeeding generations, his students would make use of his critique, and attempt to turn
its essentially negative or restrictive impulse into a force for positive change in
government. Nowhere would this force be felt more keenly than in the area of antitrust
law.
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CHAPTER EIGHT
Two Waves of Reform

“The entire attempt of this book is to demonstrate that correct antitrust rules require only
basic economics and that they are capable of easy and precise application by courts.”
-- Robert Bork
The Antitrust Paradox
In time, Aaron Director would come to be recognized by his students and
colleagues as the chief architect of the Chicago School of antitrust analysis. His
meandering path to Chicago brought him into contact with many of the leading economic
and political minds of the day, as well as giving him insight into the practical challenges
of any effort to incorporate central planning into the traditionally competitive American
economy. More impressive than this physical odyssey was the breadth of his metaphoric
travels in economic theory, marked as they were by what seems to have been an authentic
attempt to think through, and suggest improvements for, the whole of the American
economy. I have tried to present, in the preceding chapter, the scope of Director’s enquiry
into questions of politics and economy as they are manifested in his written work, if for
no other reason than to know the author of the Chicago School in his own words and
deeds, rather than through those of his students and colleagues, whose appreciation of his
thought may vary in quality, consistency and depth of understanding. But the fact
remains that, without the considerable scholarly output of his students and colleagues,
and their consistent acknowledgment of the important role played by Director in helping
them to think through the problems of law and economics, there would be little to signal
the important role he played in establishing the law and economics movement. Though
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one man may be responsible for inspiring the thought and future inquiries of generations
of disciples through his teaching, even to the point of being credited as the founder of a
school or movement, this teaching is likely to change in character when the critique of the
one is subsequently adopted as a framework for the thinking of the many. Questions or
problems will eventually give way to dogma and orthodoxy or right-thinking as the many
grow increasingly inclined to skip over the processes of critique and discovery and to
replace them with the processes of indoctrination and knowledge creation characteristic
of periods of normal science. Director’s work was largely a continuation or rebirth of the
political and social experiments of classical liberalism, and, as such, largely dependent on
inherited first principles. Director seems never to have sought to ground his economic
theory in an understanding of the nature of things.1 Rather, his work was characterized by
a conservatism and pragmatism, a willingness to resist comprehensive systemization and
an appreciation of enduring tensions between the realms of law and economics, found
less and less in the work of latter-day Chicago School theorists.
This chapter, though far from comprehensive, attempts to give some sense of the
progress in Chicago School antitrust theory in the years following Director’s departure
from Chicago. In the first part we examine how Director was able to directly influence
developments in three areas of antitrust law: predatory pricing, retail price maintenance,
and tie-ins. In each case, the path breaking articles on each area of the law were written
under Director’s supervision in his capacity as director of the Volker Fund-sponsored
Antitrust Project. In the second part of the chapter we turn to two of the most prominent
examples of second wave statements of Chicago School orthodoxy, the treatises by
Robert Bork and Richard Posner. Each of these treatises, while building on the work of
1. Joseph Cropsey, Polity and Economy (The Hague: Martinus Nijhoff, 1957), 1-55.
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Chicago School theorists who had come before, sought to extend the scope of the
analysis beyond those areas of the law deemed by Director to have been in need of the
attention of economists.2 In so doing, each also introduced important changes into the
trajectory of future Chicago School critique, at once broadening its appeal and weakening
the integrity of its theoretical foundations.

Positive Critique?
Although the true scope of Aaron Director’s formative influence on what would
soon become the Chicago School of Antitrust Analysis cannot be reduced to a fixed
number of propositions, it may be appropriate to try here to set down what are now seen
as his three greatest positive contributions to the literature—his analyses of predatory
pricing, tie-ins, and vertical restraints. In each case studied below, the argument is
presented by one of Director’s students, and thus prone, to a greater or lesser extent, to
undergo alterations during the process of translation from teacher to student, seminar
discussion to journal article. As Director’s ideas about antitrust reform began to spread,
they benefited from elaboration and expansion while also suffering some perhaps
necessary corruption and vulgarization. As we saw in Chapter Seven, Director was
reluctant to set down in writing any more than the roughest of outlines of how economic
theory—most particularly the fundamental proposition of a relationship between supply,
price and demand—might be utilized to challenge government claims to power or
authority, and only came to the study of antitrust policy late in his career. Each of the
three authors studied here, however, benefited from one-on-one conversation with
Director under his capacity as head of the Antitrust Project. Unlike Director, who had
2. Cf. Director and Levi, “Law and the Future: Trade Regulation,” 51 Northwestern University
Law Review 281 (1956).
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come to Chicago to study with the progressive economist Paul H. Douglas, and whose
subsequent study was largely a critique of the theory and policies of the Progressives,
each of Director’s students completed the research task set out by Director, and continued
to publish in the area, defending the principles of the free market from what was
generally seen as dangerous government encroachment. In a very important sense, then,
Director’s students were asked to do, and succeeded in doing, what Director himself had
never been able to achieve: they harnessed the critical power of economic theory to
refashion the law in a more theoretically rigorous and internally consistent fashion. As we
shall see below, the work of these early Chicago School theorists, unlike that of their
teacher, includes the explicit endorsement of certain changes in the posture of the law
regarding the legality of certain allegedly anti-competitive practices. In this sense, each of
the following three sections deals in turn with foundational scholarship representing at
once the emergence of a distinctive Chicago School of antitrust analysis, and also the
Chicago School’s gradual move away from the oral tradition of economic theory as
critique of government policy, and toward a more direct revision of that policy. In other
words, these three articles show how the Chicago School theorists began to engage in the
business of reforming economic policy, suggesting at least one similarity between
advocates of Harvard and Chicago School policy: both eventually come to hold that a
positive role that could be played by theoretical economic critiques of economic
regulatory policy in helping to reform that policy; both seek to incorporate economic
insight into the fabric of government regulation, rather than, as Director counseled,
remaining aloof from particular policies and seeking, rather, to maintain a critical vantage
on government policy. Nevertheless, this first wave of Chicago School reform of antitrust
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policy was piecemeal, and retained much of the restraint and empiricism of its author,
Director, though mediated and changed in important ways by each of his students.

Tying Arrangements
Ward Bowman’s “Tying Arrangements and the Leverage Problem,” is the first
articulation of Director’s critique of tie-ins as a strategy of monopolists to expand the
reach of their monopoly power.3 The problem of tying arrangements and leverage is,
simply stated, to determine whether or not it is possible for a monopolist in one market to
leverage that monopoly power for use in another, related or unrelated, product market.
Can monopoly power be used to create more monopoly power, or is it rather the case that
critics alleging monopoly leverage through the use of tie-ins are, in fact, merely
underestimating the scope of the original monopoly power? Director’s work here seems
to be aimed at ensuring that the weaker argument, or the argument against market power
as understood from the vantage of the weaker firms in a market, not be given undue
weight until the stronger argument, or the justification of business behavior as understood
by those firms succeeding in the marketplace, be given its fair hearing before the bar. In
Bowman’s hands, Director’s theoretical critique of the Court’s per se rule against tie-ins
becomes an argument for legal reform. Bowman argues that, from an economic
standpoint, such a rule is both unreasonable and anticompetitive, and thus tends to

3. Ward S. Bowman, “Tying Arrangements and the Leverage Problem,” 67 Yale Law Journal 19
(1957). But, as Peltzman notes in his account, students in Milton Friedman’s price theory course became
aware of these arguments long before Bowman’s article appeared in print: “I first encountered Director’s
now-conventional analysis of tie-in selling as a homework problem in Milton Friedman’s price theory
class. We were, one by one, called into Friedman’s office to be duly impressed by the deficiencies of our
own answers and by the elegances of Director’s answer.” Sam Peltzman, “Aaron Director’s Influence on
Antitrust Policy,” 48 Journal of Law and Economics 313 (2005) note 2. See also pp 321-4. Thus we are
reminded that it was not merely his students whose views were shaped by Director’s influence and oral
tradition, but his Nobel Laureate colleagues, and their students, as well.
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undermine Congress’ policy goal, seemingly implicit in the antitrust laws, of sustaining a
competitive economy.
Moreover, the problem of leverage through tie-ins would seem to be largely
beside the point—the Sherman Act clearly proscribes monopolies and monopolization,
and therefore any enquiry into the power of monopolists to expand their domain through
leverage obtained by means of tie-ins would seem to be secondary to the law’s more
fundamental concern with monopoly in the first instance. So long as courts remain
diligent in enforcing the law against monopolists, it would seem that they need not
concern themselves with questions of leverage through tying agreements. But this
assumption fails to acknowledge the very important fact that no less a document than the
U.S. Constitution acknowledges the power of the federal government to confer upon
individuals monopoly power in return for their contribution to the “progress of science
and useful arts,” certainly a powerful incentive to promote innovation in the economy.4
The Constitution comprehends and explicitly endorses the utility of limited monopolies.
Following the logic of the supremacy clause, the Constitution’s endorsement of limited
monopoly power by means of patents and copyrights would seem to trump any Sherman
Act claims of illegal monopolization; not all monopolies will be illegal. In addition to
such constitutionally supported monopolies, secured by means of a federal patent, one
must also concede the possibility that some products will be of such limited interest that
the market will not support competition. Barriers to entry may be so high, and returns on
investment so low, as to effectively secure monopoly to the most efficient provider of
certain uncommon products. Moreover, firms in one product market may be reluctant, for
4. Constitution of the United States of America, Article I, Section 8. The entire clause reads:
“[Congress shall have power…] to promote the progress of science and useful arts, by securing for limited
times to authors and inventors the exclusive right to their respective writings and discoveries.”
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any number of reasons, to challenge a competitor in court as an illegal monopoly, and the
enforcement agencies in the FTC and Justice Department are subject to budgetary
constraints. The mere fact of the Sherman Act’s proscription of monopolies and
monopolization does not guarantee the elimination of all monopolies and monopolization
from the American economy.
But if some firms are to be allowed to benefit from patents and copyrights, while
others, for whatever reason, are able to escape enforcement of the federal proscription of
monopolies and monopolization, might this monopoly power not be leveraged to gain
additional power in another product area? As early as 1917, Bowman insists, in its ruling
in Motion Picture Patents Co. v. Universal Film Mfg. Co.,5 the Court had supported
allegations of expanded monopoly power gained by means of tying arrangements.6 But is
such an argument really plausible? Will the rational actor really gain any monopoly
power by tying his product to another over which he does not hold a monopoly?
According to the principles of price theory, monopolists are able to sustain artificially
high prices by restricting production below what it would tend to be at competitive levels.
In a perfectly competitive economy, manufacturers will continue to produce new units of
a product until the cost to produce an additional unit exceeds the price said unit will fetch
at market. All units preceding that unit on the supply curve will yield a profit, and all
units after this point will result in losses for the firm. Of course there is no such thing as a
5. 243 U.S. 502 (1917)
6. Overlooked by Bowman are the constitutional and legal arguments of the case. Justice Clarke’s
economic analysis in the case is certainly inferior to that presented by Bowman of the effects of tie-ins on
competition. But perhaps this is because Justice Clarke is primarily concerned with reading and interpreting
federal statutes regarding the scope of the monopoly power conferred upon individuals by patents, and
attempting to discern and then apply the policy envisioned by Congress, rather than engaging in an enquiry
into the economic causes and effects of tie-ins. Bowman is not alone in overlooking the Court’s traditional
deference to Congress in establishing economic policy. As we will see below, this became a hallmark of the
more systematic treatments of Chicago School antitrust under Bork and Posner.
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perfectly competitive economy. Nevertheless, market forces unimpeded by external
forces or excessive regulation will tend to produce results approaching those predicted by
price theory. By artificially restricting supply, monopolists are able to retrieve excessive
profits from the market, charging consumers more for their product than would be the
case under competitive conditions. A problem arises, however, in the case of tying. Can
the monopolist of product A, by tying his product to B, exact higher profits from
consumers than would be the case if restricted to selling A alone? Bowman offers several
examples,7 before concluding that a per se rule against tying arrangements is hardly
justified in all cases, and, indeed, may in some cases prevent manufacturers from
realizing efficiencies in production and distribution of their wares. This leads him to a
conclusion directly opposed to that of the Motion Picture Patents case with which he
takes issue:
the legal rule which has developed has been based upon an imprecise evaluation
of the economic effects of tying practice in extending monopoly. Analytically, the
per se rule depends upon a prior finding of leverage. This dependence suggests
the relevance of a proposal which would not condemn patent tie-ins when
leverage clearly is not involved.8
Thus, Bowman’s article, the first fruits of Director’s work to rationalize antitrust policy,
presents a particular instance of what would become the chief, general policy proposal of

7. Bowman offers four examples or scenarios in which tie-ins may have rational explanations
altogether unrelated to leveraging monopoly power: evasion of price regulation (manufacturer is able to
accurately price both products by tying a product in a regulated market—i.e. steel in time of war—to a
product in an unregulated or competitive market); single product discrimination/counting (manufacturer
may want to discriminate between users, charging more for those who derive more benefit from the
products); product complementarity in a variable proportion context; technological interdependence (one of
the charges which caught Microsoft—that Windows was designed so as to work better with Microsoft’s
web browser than with those of competitors). In addition he demonstrates that a fifth instance of alleged
tying, economies of joint production or sale—the scenario which seems best to fit the circumstances of the
Motion Picture Patents case—is in fact, economically speaking, no such thing, claiming that “when the
cost of producing and selling the combination is less than the cost of producing and selling the parts
separately, no tie-in can be said to exist.” Bowman, 29.
8. Bowman, “Tying Arrangements,” 34.
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the Chicago School theorists—the Court should abandon the per se regime of judge-made
rules and return to the rule of reason analysis most fitting for adversarial proceedings.

Predatory Pricing
The classic finding of an antitrust violation, an unreasonable restraint of trade, by
means of predatory pricing is Justice White’s Standard Oil opinion, discussed in Chapter
Three. The classic Chicago School debunking of the Court’s analysis in that opinion is
McGee’s “Predatory Price Cutting: The Standard Oil (N.J.) Case.” 9 Published in the first
issue of the Journal of Law and Economics, it stands as one of the first examples of a
Director-inspired research project, and McGee is quick to acknowledge his great debt to
his teacher:
I am profoundly indebted to Aaron Director, of the University of Chicago Law
School, who in 1953 suggested that this study be undertaken. Professor Director,
without investigating the facts, developed a logical framework by which he
predicted that Standard Oil had not gotten or maintained its monopoly position by
using predatory price cutting. In truth, he predicted, on purely logical grounds,
that they never systematically used the technique at all. I was astounded by these
hypotheses, and doubtful of their validity, but was also impressed by the logic
which produced them. As a consequence, I resolved to investigate the matter,
admittedly against my better judgment; for, like everyone else, I knew full well
what Standard had really done.10
As we have already seen above, this story exemplifies Director’s activity in the
classroom, where his approach was to examine landmark decisions of the Court and
critique them for their failure to acknowledge the legitimate, profit-maximizing motives
which could explain a great variety of business practices deemed by the Court to stem
from anti-competitive motives, an approach which I have referred to as ignoring the

9. John S. McGee, “Predatory Pricing: The Standard Oil (N.J.) Case,” 1 Journal of Law and
Economics 137 (1958).
10. Ibid., 138.
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stronger argument, or the argument from a position of economic superiority, in favor of
the weaker. In this case, rather than jumping to the conclusion that Rockefeller and his
minions had indeed adopted a strategy of price predation to force smaller competitors in
select geographic markets to forego their profits by lowering their prices to match those
of Standard Oil in order to remain competitive, and thereby shouldering most competition
out of the market, McGee tests Director’s hypothesis that such predation was the
exception. Profit maximizers, Director believed, are far more likely to buy out smaller
competitors, even at a substantial premium, than they are to engage in extended price
wars merely to produce the same result.
In challenging the allegation of predatory pricing, McGee was taking on one of
the most hallowed theories of monopolization.11 According to the theory of predatory
pricing, once the market was largely free of competitors, Standard Oil would be free to
restrict supply, causing the price per unit of oil to increase to artificially high levels and
allowing Rockefeller et al. to eventually recoup any short-term losses in profitability
which might have been sustained during the period of predation. On the most basic of all
levels, the logic of the predatory pricing charge seems perverse. After all, the short-term
result of such price wars is a boon for consumers, who benefit from artificially low
prices. But looking deeper into the alleged tactics of big business, Director’s argument, as
presented by McGee, questioned why a rational, profit-maximizing businessman would
behave in such a way to begin with. Assuming equal access to credit at similar rates, the

11. “Despite the broad range of issues that the Antitrust Project addressed, the leitmotif of most of
the articles was that monopoly power could not be extended through a laundry list of ‘abuses,’ such as
tying arrangements and resale price maintenance.” Rob van Horn, “Reinventing Monopoly and the Role of
Corporations: Chicago School of Law and Economics,” in The Road from Mont Pelerin: The Making of
Neoliberal Thought Collective, Phillip Mirowski and Dieter Plehwe, eds. (Cambridge: Harvard University
Press, 2009) 222.
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predator would be forced to forego just as much profit as his prey. If anything, short-term
losses would likely be greater (as a percentage of total expected profit or total return on
invested capital) for the predator than the prey. Predation is bound to be imperfect, and
the initiator is likely to be forced to sell at a loss for some time before being matched by
his prey. Presumably, the predator, owning more of the market share for his commodity
than the prey, would be led to forego the greater share of the profits as well. Moreover,
there would be no guarantee that, after forcing his competition to fail and then raising
prices to recoup his lost profits, other ambitious entrepreneurs—observing the fluctuation
in prices, predicting artificially restricted production and hence the opportunity to enter
the market, increase supply, and secure new customers by providing the product at a price
lower than that of the would-be monopolist but still sufficiently high enough to secure a
reasonable profit, without the burden of needing to recoup foregone profits during a
previous period of predation—would not choose to enter the market. Much more likely,
Director predicted, would be a strategy of purchasing smaller competitors at a premium
and avoiding the headache of a prolonged price war altogether. And, indeed, when
McGee reviewed the voluminous trial record of the case—a case which, recall, White had
been at such pains to reduce to a manageable scale for the purposes of review by the
Court—he found an abundance of evidence that Rockefeller had tended to buy out
competitors at a premium rather than adopting the strategy of predatory pricing.
But what lesson is to be taken away from this analysis of predatory pricing? Sam
Peltzman recalls an episode from his time in Director’s class, when discussion turned to a
case dealing with alleged predation.
[Director] sat serenely puffing on his pipe (quite permissible in that era) as he
walked us through the damning facts one by one and asked us to interpret each of
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them. The students, intoxicated by the then-novel McGee article, would try
mightily to fit each fact into a non-predation model. But in the end Director
brought us to see that the defendant most likely was guilty as charged….The point
of the essay was, I think, to put the theory into perspective. The theory was the
guide to the facts, not a substitute for them. The theory did not rule out predation
on logical grounds. It did say that the practice would probably not be the typical
mode of interaction between firms, just as wars would not be the common
outcome of international negotiations nor strikes the usual outcome of labor
bargaining. But we needed to be reminded that wars, strikes, and predation did
occasionally occur.12
Director’s critique of the alleged business strategy of limiting competition by means of
predatory pricing was not made before the Court which had conferred legitimacy upon
such a strategy, but rather before the next generation of legal minds, before law students
who might one day be presented with the opportunity to litigate cases, either for the
government or for private firms, in which such allegations were likely, due to the heavy
weight given precedent in our court system, to arise. Director’s arguments seem to have
been directed toward the end of providing future litigators with more sophisticated
accounts of business phenomena, in the hopes of preventing excessive government
intervention in the workings of the market.13 Each generation, after all, must learn anew
the processes and institutions which support our competitive economy, as well as the
reasons for working to preserve it. This understanding of his teaching fits more closely
with the facts of his life, particularly his affiliation with Hayek, the Volker Fund, and
12. Sam Peltzman, “Aaron Director’s Influence on Antitrust Policy,” 48 Journal of Law and
Economics 313 (2005) 318-9.
13. It is less clear whether Director ever conceived of bypassing litigation reform in hopes of
teaching the judges themselves how to change the law, the approach endorsed by subsequent Chicago
School theorists, and taken to a new level by the work of ‘intellectual entrepreneur’ Henry Manne. (See
Steven Teles, The Rise of the Conservative Legal Movement (Princeton: Princeton University Press, 2008)
pp. 101-134, esp. 112-114 on Manne’s creation of the Economics Institute for Federal Judges). By
contrast, Director’s efforts for actual reform of antitrust enforcement in the courts seem to have been quite
modest. His contribution was primarily to demonstrate to his students and colleagues the enduring power of
classical liberalism for explaining and rationalizing market behavior, perhaps relying on the truism that
lasting political change first begins on the level of thought, or that thought guides the development of the
law, rather than the opposite. Along these lines, consider also Teles’ treatment of the Federalist Society,
Conservative Legal Movement, 135-180.
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those who believed that the protection of the institutions of the free market in America
were essential to the preservation of individual and political liberty in the United States,
and perhaps in all of the industrialized world. No scholar believes his work can be fully
comprehended in a single sentence, and yet there is some truth to the claim that
Director’s teaching helped to raise a generation of lawyers who sought to keep the
government from excessively interfering with business, believing that the workings of the
market, guided by the independent decisions of self-interested individuals in its allocation
of society’s resources, would ensure competition in the long run.
This certainly captures an important element of Director’s teaching, and may
indeed prove a helpful gloss on the policy of the Chicago School in general. And yet, as
we see in Peltzman’s example, Director seems to have been concerned that his teachings
not be reduced to such simple policy prescriptions as ‘keep the government out of the
market and all will be well.’ For Director, theory was not to replace the facts, but merely
to serve as a guide for better understanding them. Price theory indicated that predation
would be a much less common strategy for rational, profit-maximizing firms seeking to
eliminate competition than mergers and acquisitions. But the unlikely is distinct from the
impossible, as Director made clear by way of his example of actual predation. As for the
significance of McGee’s account of Director’s teaching, the Peltzman anecdote seems to
imply that, even before leaving Chicago, Director may already have begun to distinguish
his own understanding of antitrust policy from that presented by his students.14

14. BORK: Aaron says he didn’t have public policy in the course. My recollection of the course
was that the application of price theory to issues of public policy was one of the more interesting parts. You
say it wasn’t there?
DIRECTOR: That may well be, but I’m not responsible for the inferences you drew from the
analysis. […]
MOORE: What was it about the analysis that had such an impact?
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Vertical Price Fixing
Lester Telser’s “Why Should Manufacturers Want Fair Trade?” presented the
final leg in Director’s platform of antitrust reform—review of the per se rule against retail
price maintenance (RPM) agreements between manufacturers and retailers. Telser’s
article stands apart from the work of McGee and Bowman in several ways. Unlike their
blandly titled articles, Telser presents his work as the answer to an economic question,
rather than the presentation of a problem in antitrust law. Considering these differences in
retrospect, Telser’s article might be seen as something of an omen or a turning point in
the development of Chicago School antitrust analysis, for in it we see less concern with
testing economic hypotheses with the data presented in the trial records of important
antitrust case than in the work of Bowman and McGee, as well as a growing confidence
in the capacity of economic analysis not merely to analyze problems of antitrust, but to
solve them. In both respects Telser can be seen as distancing himself from the teaching of
Director and the synthetic study of law and economics he had hoped to establish. Telser
also stands apart from McGee and Bowman for his relatively minimal acknowledgment
of Director’s assistance. Whereas the former were both careful to credit Director
explicitly for providing them with the theoretical framework for their analyses and

BORK: It’s hard to answer that question. It was a new way of looking at the world, and an
enormously rigorous and logical way, a method that seemed to promise further explanations of things if one
pursued it.
DIRECTOR: I want to protest—there wasn’t a new way of looking at the world, only an old way
of looking at the world.
BORK: A new way of looking at this world. I don’t know of anybody else who was applying it to
this world. And it was a new way of looking at the world for those of us who bumped into you, but if you
want to disclaim any originality, all right.
Edmund W. Kitch, “The Fire of Truth: A Remembrance of Law and Economics at Chicago, 19321970,” 23 Journal of Law and Economics 164 (1983), 181; 201. Taken together, these two exchanges seem
to support the argument that Director’s self-understanding, and his understanding of the scope and limits of
his critiques were in many ways distinct from those of his students, or, at the very least, of Bork, who had,
by the time of this conversation, gone on to author the most popular elaboration of Director’s thinking on
matters of antitrust.
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suggested test cases, Telser merely states that “Professor A. Director first proposed that I
study the court record of United States v. General Electric Co., and has given me valuable
assistance throughout the study.”15
Telser argues that manufacturers pursue retail price maintenance agreements with
their retailers not out of anti-competitive motives, but rather as a way of encouraging
non-price competition between retailers. For generations, economists had puzzled over
the question of why manufacturers would seek to discourage price competition among
retailers carrying their products by obligating said retailers not to sell below a minimum
price. This practice is commonly referred to as “fair trade,” because such contracts were
said to have been originally adopted in order to allow retailers a fair profit margin on
their sales. These agreements between manufacturer and retailer are known by
economists as retail price maintenance agreements. To illustrate, let us suppose that a
manufacturer of cell phones has just developed a new line of phones and begins to peddle
these phones around looking for retailers (Best Buy, Radio Shack, Wal-Mart, Target)
willing to carry them in their stores. Of course some manufacturers may choose to market
their own wares in company stores, in which case antitrust concerns about
monopolization through vertical integration might be raised. But in the cell phone
industry, the majority of manufacturers are still dependent on retailers to deliver their
products to final consumers. The manufacturer wants to sell as many of these phones as
possible without selling at a loss. Assuming the traditional correlation between supply
and demand (the more cell phones on the market, all other things being equal, the cheaper
the price of the phone), the manufacturer will, price theory predicts, seek out enough
retailers so that his cell phone will reach every consumer willing to pay the price of
15. Telser, 86.
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manufacture plus retail margins.16 Retailers will demand phones in rough proportion to
the demand of their customers. They do not want warehouses full of phones that will not
sell, but neither do they want to disappoint customers by being continually out of stock.
For marketing the phones, retailers will expect a markup on the price at which
manufacturers sell their phones in bulk to retailers to cover the cost of rents, wages for
store employees, and a sufficient profit margin to keep them in the business of retailing
manufactured goods. Suppose that the manufacturer determines that demand for his
phones is such that he can maximize profits by selling to retailers at a price of ten dollars
a phone.17 Free from the constraints of RPM agreements, rational retailers would then be
free to sell at any price higher than ten dollars a phone. Competition between
unrestrained retailers will tend to be largely on the level of price, although some
consumers may be willing to pay retailers higher prices in compensation for provision of
additional services such as store décor, convenient hours, and customer service. But price
theory, grounded as it is in the fundamental relation between supply and demand, would
seem to predict that it is in the manufacturer’s interest to leave retailers free to compete
for customers, especially in the area of pricing. Again, the more phones sold at retail, the
more the manufacturer makes. (We assume that manufacturers have already estimated the

16. For more thorough treatments of Chicago School price theory and the relation of supply to
demand and final price to consumer, see Richard Posner, Antitrust Law: An Economic Perspective
(Chicago: University of Chicago Press, 1976) 8-20; Robert Bork, The Antitrust Paradox: A Policy at War
with Itself (New York: Basic Books, 1977) 90-115; and, more generally, Milton Friedman, Price Theory
(New York: Aldine Publishing, 1962).
17. At this point the provisions of the Robinson-Patman Act become relevant, though, as cannot
be emphasized enough, Chicago School theorists tend simply to ignore this amendment to the Sherman
Act. The Robinson-Patman Act prohibits the practice of price discrimination, or selling at lower prices to
some retailers and higher prices to others. The concern in Congress was that retailers with national or
regional chains were able to negotiate lower prices from manufacturers, in return for their being able to
reach a greater number of consumers in a greater number of markets. This practice of price discrimination
spelled doom for many single-store retailers, who were often unable with the low prices of chain stores, in
spite of their low overhead.
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size of the market for their product and have sold to retailers at a price and in a quantity
such that they have maximized the return on their capital.) Those retailers able to deliver
the manufacturer’s product to consumers for the lowest price have proved their value in
the marketplace, helping manufacturers to distribute their product to consumers as
efficiently as possible. Why, then, would manufacturers choose to limit price competition
between retailers? Is it not in the manufacturer’s interest to encourage price competition
at the retail level, to ensure that as many consumers are able to purchase the product as
possible? This is the question which Telser sets out to answer in his article.
Telser begins by recognizing that not all products are the same. Big box retailers
may sell cell phones, computers and flat-screen TVs alongside items such as sandwich
bags, toilet paper and toothpaste. Are manufacturers of each of these products likely to
use RPM agreements with their retailers? This is an empirical question which Telser
proposes to answer with a fully theorized hypothesis, bolstered by the principles of price
theory, before testing it with examination of the trial records of several cases of alleged
RPM. Telser’s educated guess is that manufacturers will tend to use RPM to enhance
sales in areas where consumers are, for one reason or another, unfamiliar with the product
being sold. Regularly purchased items (sandwich bags, toilet paper, toothpaste) are of
relatively low cost, and consumers are likely to form a preference based on national
advertising campaigns, use, and price. Manufacturers hoping to succeed in such markets
are primarily concerned with product consistency, economies of scale, and price
competition. But high-ticket items purchased infrequently are likely to require in-store
services to boost, or in many cases to create, consumer interest in their product. As Telser
reminds his readers, the first mass-produced washing machines did not simply sell

192

themselves. Manufacturers of washing machines believed that their product would sell,
but to do so would require in-store demonstration by knowledgeable salespersons. Thus,
the adoption of RPM. By fixing minimum prices for new or infrequently purchased
products at the retail level, Telser argues, manufacturers were securing to their retailers
margins sufficient to cover the cost of provision of such in-store services. Similarly, we
might suppose that our hypothetical cell phone manufacturer may calculate that, in order
to induce the maximum number of potential consumers to purchase its phone over those
of all other competing firms, it may be prudent to prohibit the sale of its phone below a
certain price, in order to secure to its retailers a margin sufficiently enhanced to cover
their provision of training of sales personnel in retail stores, in-store displays, and product
demonstrations.
Telser develops his argument with the corollary assumption that, given a
manufacturer concerned with providing the sort of in-store services needed to boost sales
of its product, retailers will tend to cheat unless prevented from doing so. Telser refers to
this as the free-rider problem, which would later be addressed by the Court in its opinion
in Leegin v. PSKS, as we will see in Chapter Nine. Stated briefly, the free-rider problem
is that, in a market prohibited by law from adopting RPM agreements, non-price
competition (i.e. competition in areas such as customer service, store atmosphere, and
overall convenience) will tend to diminish, as no retailer will have incentive to compete
on any level other than price. Those attempting to provide additional services to their
customers will merely enable their price-cutting competitors to flourish. Customers will
educate themselves about a product with the high-end retailer, then purchase with the
price-cutter. Such behavior in the aggregate will force high-end retailers to cut back on
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their provision of services, and manufacturers of new high-end products will pay a steep
price for pushing innovation beyond the levels sustainable at cost-cutting retailers alone.
Thus, the long-term effect of declaring RPM agreements per se unlawful is to weaken
competition and discourage innovation in the economy, driving all firms to compete in a
race to the bottom.
Telser’s analysis is limited by two important questions, suggestive of limits to be
placed on what he deems should otherwise be the per se legality of RPM: 1) Is the use of
RPM agreements consistent with the analysis given above—does the product market
require some degree of customer education? 2) Does the pressure for RPM agreements
originate with the manufacturer, or is there evidence of pressure from retailers? In the
first instance, it is clear that RPM, while useful in those instances discussed above, may
also be used to further cartel agreements among competing manufacturers to fix prices in
a certain product market. The Court would then need to examine the terms of each
agreement in a fashion similar to that suggested by Judge Taft in his Addyston Pipe
opinion. As Taft emphasized there, the interpretation and construction of contracts is a
traditional judicial role, and judges are far more likely to perform well when asked to
interpret and construe contracts than when asked to speak generally about economic
policy or to rule, abstracted from the specific language of such contracts, on the legality
or prudence of certain business practices. For Taft, as for Clarke, such general questions
of policy were best left, under the American constitutional order, to Congress. According
to Telser’s analysis, then, evidence of RPM among producers of peanut butter or light
bulbs is far more likely to trigger antitrust scrutiny than in the rapidly developing New
Economy of high-tech products.
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Although manufacturers may see some utility in insisting that its retailers adopt
RPM, Telser also emphasizes the potential for anti-competitive abuse of RPM when
imposed, not by manufacturers, but rather retailers. As at the manufacturing level, the
concern here is equally valid whether imposed by one dominant retailer (Wal-Mart being
the most convenient example today) or a cartel of several leading retailers (Amazon,
Borders, and Barnes & Noble). In either case, price theory is certainly not blind to the
interest of dominant retailers in forcing their manufacturers to sign RPM agreements in
order to secure larger profit margins for themselves while squeezing the margins of their
suppliers. Exertion of such pressure is likely to result in production of lower-quality
products (as manufacturers are forced to cut corners in order to produce at quantities
sufficiently high enough, while keeping costs sufficiently low enough, to meet the
demands of monopolizing retailers) at inflated prices, and is thus clearly antithetical to
the consumer welfare which Chicago School theorists list as the sole goal of federal
antitrust policy. Thus, in addition to an enquiry into the nature of the market in which
RPM agreements are alleged to occur, courts adopting a rule of reason approach to RPM
should also be alert to the possibility of RPM issuing not from manufacturers, seeking to
reach as many consumers as possible while still maintaining a profit, but rather from
dominant retailers exerting monopoly power, whether individually or in concert with
other leading retailers, to exact concessions from competing manufacturers. Of course, as
Chicago School advocates frequently point out, retailers capable of exerting such
monopoly power would run afoul of the antitrust laws against monopolization, and thus,
recourse to allegations of RPM, much like those of price predation and leveraging by
means of tie-ins, seems largely beside the point. If retailers are capable of exerting
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monopoly power so as to exact concessions with manufacturers, then they are already
violating §2 of the Sherman Act, and litigation founded on these grounds seems far more
likely to succeed than lawsuits grounded in the difficult-to-prove allegation that retailers,
not manufacturers, were pushing for adoption of RPM agreements.
Taken together, these three articles constitute the three most influential critiques
put forward by Director of the regnant antitrust consensus in favor of per se
regimentation at mid-century. In each case, Director’s disciples can be seen putting the
principles of price theory to use in the defense of business practices alleged to be
anticompetitive by the Court in a series of leading antitrust decisions. These arguments
seem to have been made largely for the benefit of future antitrust defendants, whose
performance before the bar had been inconsistent throughout much of the 20th century.
More generally, these arguments seem to be a product of Director’s appreciation of F.A.
Hayek and those like him, who watched the growth in public sector jobs and oversight of
the American economy with a sense of foreboding, and believed that a defense of
business practice and the profit-maximizing ethic of the private sector might help to
bolster the cause of liberty in the coming years.
But while the main lines of each article seem to have been suggested directly to
Bowman, McGee and Telser by their teacher, we see in the articles also a growing
abstraction from the particulars of individual cases. Director had hoped to bring the rigor
of economic logic to the study of antitrust trial records in order to produce a more
coherent and internally consistent body of law in the future. The articles of Bowman and
McGee seem, more or less, to reflect such a concern. But Telser’s article is almost
completely devoid of any discussion of the law, and what discussion he does offer is
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largely incoherent. His concern seems to be that of the economic theorist, seeking to
explain phenomena in the market previously unexplained by economists. One may
wonder, then, why it is that the law has been more influenced by the Chicago School in
its treatment of RPM than in either of the areas discussed by Bowman and McGee.
Telser’s article seems to mark another important moment in the development of the
Chicago School of antitrust analysis, one in which the study of economic theory comes to
dominate its application and evaluation in light of the facts recorded in particular cases.
From this point on, the law and economics movement spurred on by the Chicago School
will become increasingly dominated by economic theory, and proposals for policy reform
will grow increasingly comprehensive and theory-driven, leaving behind much of the
restraint and balance characteristic of Director’s work and that of his earliest students.

The Chicago School
We now jump forward more than a decade, to the late 1970s, when two antitrust
treatises landed in rapid succession in 197618 and 197819 and proceeded to reshape the
study of antitrust law and economics in their own image. Indeed, the study of antitrust
law continues to bear the mark of these books, which are still frequently referred to as
authoritative by the courts and in the journals and classrooms today. Each has been
recently re-issued, with largely self-congratulatory prefaces by the authors, celebrating
the success of the Chicago School movement to reform the interpretation, administration
and application of the antitrust laws, and calling on judges and lawyers to hold the lines
18. Richard Posner, Antitrust Law: An Economic Perspective (Chicago: University of Chicago
Press, 1976).
19. Robert Bork, The Antitrust Paradox: A Policy at War with Itself (New York: Basic Books,
1978).
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against calls for post-Chicago innovations in the law. Though both books are worthy of
careful consideration and study, our concern here is to trace the important contributions
of each to the development of Chicago School critiques of the Harvard School of antitrust
enshrined in the decisions of the Warren Court.
Robert Bork had published on antitrust concerns with vertical integration under
Director’s supervision in the Antitrust Project as early as 1954,20 and had followed this
effort with two significant articles in the Yale Law Journal more than a decade later,
examining the tension between the Court’s advocacy of the rule of reason and its erection
of per se rules.21 In the same year he also published a study of the legislative debates
surrounding the creation of the Sherman Act in which he claimed to find that the original
intent of Congress in passing the antitrust laws was to further a goal he termed ‘consumer
welfare.’22 Taken together, these four articles constituted the bulk of his still-influential
treatise, The Antitrust Paradox.23 Reading Bork’s assessment of the national economy

20. Robert Bork, “Vertical Integration and the Sherman Act: The Legal History of an Economic
Misconception,” 22 University of Chicago Law Review 157.
21. Robert Bork, “The Rule of Reason and the Per Se Concept: Price Fixing and Market
Division,” 74 Yale Law Journal 775 (1965) and 75 Yale Law Journal 374 (1966).
22. Robert Bork, “Legislative Intent and the Policy of the Sherman Act,” 9 Journal of Law and
Economics 7 (1966).
23. Robert Bork, The Antitrust Paradox: A Policy at War with Itself (New York: Basic Books,
1977) In the Preface to the first edition, Bork mentions that the first draft of the book was complete by
1969, but, due to the political turmoil at Yale at that time, and for unnamed personal reasons, final
corrections were not made for nearly a decade, at which point the manuscript was dusted off, edited, and
published largely unchanged since 1969. This Preface also contains Bork’s most extensive tribute to Aaron
Director, which I quote here at length for reasons which should become clear below. “My intellectual
indebtedness is particularly heavy. Much of what is said here derives from the work of Aaron Director, who
has long seemed to me, as he has to many others, the seminal thinker in antitrust economics and industrial
organization. His reputation is immense among those who know him; that it is not more widespread is
entirely due to his choice to publish little and rest content with the establishment of a strong oral tradition at
the law school of the University of Chicago, where he taught economic theory. I had the good fortune to be
his student in 1953 and 1954, the latter year as a graduate research associate, and our discussions
permanently and substantially altered my ways of thinking about much more than antitrust. It is impossible
to capture the impressiveness of the man for the reader who does not know him: he depended for his results
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more than thirty years ago, one is indeed struck by how dramatically the antitrust
landscape has changed since his book was published.
In modern times, the Supreme Court, without compulsion by statute, and certainly
without adequate explanation, has inhibited or destroyed a broad spectrum of
useful business structures and practices. Internal growth to large market size has
been made dangerous. Growth by merger with rivals is practically impossible, as
is growth by acquisition of customers or suppliers. Even acquisitions for the
purpose of moving into new markets have been struck down, as the law evolves a
mythology about the dangers of conglomerate mergers. Cooperative ventures
between independent businesses are outlawed through a misapplication of sound
policy against price-fixing and market division. The Court has destroyed the most
useful forms of manufacturer control over the distribution of products, requiring
higher-cost modes of reaching the public. It has needlessly proliferated rules
about pricing behavior that have the effect of making prices higher and markets
less effective allocators of society’s resources. The Court has done these things,
moreover, on demonstrably erroneous notions of the economics that guide the
law. 24
Building from the unquestioned assumption in the passage above, that the law is guided
by economics, rather than the former guiding the latter, or the two existing in tension,
Bork’s treatise consists primarily of a deconstruction of many of the leading Warren
Court antitrust decisions, as well as several of the Roosevelt Court decisions upon which
they were based.25 By assuming the principles of price theory and positing a single-goal
federal antitrust policy, and then demonstrating how these assumptions would help to
clarify, reform and rationalize the law, Bork’s book makes a strong and persuasive case

not at all upon pedagogical fireworks but rather upon a quiet manner and a remorseless logic. He gave the
impression of absolute intellectual integrity, a very rare quality and so immensely impressive when
encountered. Perhaps his genius lay in that, and in his capacity for examining what appeared the most
ordinary propositions of law and perceiving at length that the shibboleths were empty. He is my idea of
what a real intellectual is like.” (ix).
24. Bork, Antitrust Paradox, 4.
25. Chief among these is Brown Shoe v. United States, 370 U.S. 294 (1962), to which he devotes
an entire chapter (Antitrust Paradox, pp. 198-216), but also important are U.S. v. Griffith, 334 U.S. 100
(1948); Albrecht v. The Herald Co., 390 U.S. 145 (1968); Simpson v. Union Oil Co., 377 U.S. 13 (1964);
U.S. v. Arnold, Schwinn & Co., 388 U.S. 365 (1967); U.S. v. Von’s Grocery Co., 384 U.S. 270 (1966); FTC
v. Morton Salt Co., 334 U.S. 37 (1948); U.S. v. Topco Associates, 405 U.S. 596 (1972); and Utah Pie Co. v.
Continental Baking Co., 386 U.S. 685 (1967)
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for the adoption of Chicago School antitrust policy as a means to a more internally
consistent, methodologically rigorous, and theoretically comprehensive approach to the
administration of antitrust law. Of course, in order to make the case for his system, he
must first set out the problem which he claims Chicago School theory can help to solve,
and thus he begins with the observation that the various components of antitrust law are
not all of a piece. Rather,
…because antitrust’s basic premises are mutually incompatible, and because some
of them are incorrect, the law has been producing increasingly bizarre results.
Certain of its doctrines preserve competition, while others suppress it, resulting in
a policy at war with itself….The law must either undergo a difficult process of
reform, based upon a correct understanding of fundamental legal and economic
concepts, or resume its descent to the status of an internal tariff against domestic
competition and free trade.26
At times descending to the ‘depths’ and political particularity of polemic, as above, and at
times ascending to the ‘heights’ and apolitical abstractions of legal and economic theory,
Bork’s Paradox presents contemporary readers with an unlikely blend of the partisan and
the profound. Regardless of one’s political leanings, it is difficult not to appreciate the
success with which his arguments met. Drawing on the research tradition inspired by
Aaron Director, a tradition in which Bork himself had already played an important role,
his treatise is still today the most prominent example of the Chicago School’s attempt to
present the case for a comprehensive, wholesale revision of the antitrust enterprise.
Though his work certainly draws on the studies of Bowman, McGee and Telser, it also
reaches into new areas which the Director-inspired movement for piecemeal advocacy
and reform had left untouched. Most important along these lines are Bork’s call for 1)
diminished scrutiny of mergers and acquisitions (allowing concentration even up to the
point of two or three firms before arousing government interest), 2) diminished scrutiny
26. Bork, Antitrust Paradox, 7.
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of conglomerate mergers (whose evils, recall, had been developed by the law into a
‘mythology’ in Bork’s day), and 3) an altogether different approach to vertical integration
in industry (moving well beyond the limited recommendations of Telser/Director for
reform of the law in the area of RPM). Each of these innovations would soon be adopted
in large part by the FTC and Antitrust Division of the Justice Department under Reagan.
Indeed, by aggregating the arguments of the most prominent Chicago School theorists of
his day, and then adding to their policy proposals several additional suggestions, Bork
played no small role in preparing the way for the Reagan Revolution which was soon to
come, setting out several key areas for reform of federal antitrust enforcement.
But Bork’s Paradox is more than a work of legal and economic theory, for it also
incorporates no small share of poetic imagination, moving from empirically-supported
policy recommendations in the vein of Director and the first wave Chicagoans, to more
ambitious policy recommendations encouraging unprecedented concentration in industry,
justified by what seems, in Bork’s imagined economy, to be ever-increasing waves of
efficiency and economies of scale. His book envisions a radically transformed American
economy in which large, successful firms grow even larger, increasing in efficiency and
lowering prices for consumers, while ushering in a new era of prosperity in American
business. Under this new antitrust regime, the Court would, generally speaking, play a
much-diminished role, more akin to that envisioned by Taft in his Addyston Pipe
opinion—which, recall, Bork praised as “one of the greatest, if not the greatest, antitrust
opinions in the history of the law”27—than anything else, and market forces would
assume many of the roles previously ascribed to the antitrust laws.

27. Ibid., 26.
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If Bork’s book vacillates between the heights of legal and economic theory and
the practical policy particulars of partisan politics, then Posner’s Antitrust Law: An
Economic Approach presents the reader with a layman’s introduction to price theory and
its application to the categories of antitrust law. Where Bork tends to paint with broad
strokes, and to envision large-scale reform, Posner’s ascent is more gradual, working
carefully through the requisite definitions, axioms and models of introductory price
theory before moving forward to more elusive matters, such as the formal definition of
monopoly. It is no coincidence that, subsequent to the publication of Antitrust Paradox,
Bork would soon move on to the abstractions of constitutional law while Posner would
set his sights on elucidating greater and greater swathes of law by application of the
principles and models of price theory to legal questions;28 their differing aspirations are
already evident in their different approaches to antitrust reform. Hoping to clarify the
meaning of certain essential concepts found in the text of the antitrust statutes (monopoly,
monopolization, restraint of trade), as well as those adopted by the courts and economic
experts in their jurisprudence (competition, market share, market power, etc.), by
defining them in the language of neo-classical economics, Posner makes a persuasive
case, indeed, for those willing to accept these definitions and consider anew the power of
price theory to explain the decisions and behavior of firms and individuals acting in the
marketplace. There is certainly an unparalleled elegance and rigor to Posner’s arguments.
Nevertheless, to an even greater extent than Bork, these arguments remain most

28. BORK: I shouldn’t talk about law and economics generally. I am a lawyer who happened to
get into some basic economics in a legal field. I have no desire to follow economics into other fields. I am
much more interested in going off into other fields of law. As far as I know, the economists have not yet
done any damage to constitutional law.
POSNER: We are working on that.
Edmund W. Kitch, “The Fire of Truth: A Remembrance of Law and Economics at Chicago, 19321970,” 23 Journal of Law and Economics 164 (1983) 196.
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persuasive at the level of theory alone, and are profoundly weakened by Posner’s choice
to leave all questions of politics aside until terms are accurately defined. Though perhaps
untrue of economic theory, antitrust law most certainly cannot exist in a vacuum; it is not
meant for the ivory towers of academia, but rather for the rough and tumble competition
of the marketplace. Those gains made by Posner in bringing clarity and precision to the
interpretation and application of the antitrust statutes come at a high price, for they
presuppose political support for the economist’s expertise, a supposition which American
history has proven fallacious many times over. Posner’s attempt to exclude politics from
the courtroom/classroom leads to several startlingly bold policy proposals of dubious
constitutional character.
Indeed, both Bork and Posner are surprisingly open in their disapprobation of
certain supplementary antitrust statutes, chief among them being the New Deal-era
amendment to the Clayton Act, the Robinson-Patman Act. As regards this statute, both
Bork and Posner adopt substantially similar postures, speaking disparagingly of its merits
in general, then refusing to go into any more detail, choosing rather to elucidate the
economic understanding of price discrimination, as distinct from its treatment in federal
law. Their hope seems to be that in pitching economic arguments to the legal community,
the law might come to be judicially amended, bypassing the need to lobby Congress for
explicit policy change. For all their differences from the central-planning and industrial
organization economists of the Harvard School, then, Bork and Posner share at least this
with their now widely discredited forbears—they all show little respect for the
institutional restraints imposed on their reform project by constitutional mechanisms.
Like Earl Warren in Brown Shoe, Bork and Posner both presume an unprecedented
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degree of liberty on the part of the Court to disregard Congress and remake antitrust
policy according to its own lights.
Indeed, this characteristic is epitomized in the final pages of Posner’s 1976
treatise, where his deliberate, measured and methodical study of the antitrust laws from a
very clearly delineated economic perspective leads him to conclude with the outrageous
suggestion that all of the antitrust statutes but §1 of the Sherman Act be repealed.29 This
sort of wholesale disregard for the limited scope of unilateral action residing with any
single branch of government, and most especially with the institutional limits of the
judiciary under the Constitution, would become an important characteristic of many
latter-day Chicago School theorists. Indeed, in this respect, it might be said that Posner is
like any other Chicago School advocate, only more so. His concern is with internal
consistency and theoretical coherence rather than practical, politically responsible,
institutionally appropriate reform. But this is not to say that his work is utterly without
any redeeming value, for if it is occasionally marred by hopes for unprecedented judicial
activism, its general thrust can also be understood as an effort to bring the courts back in
the direction of a more institutionally appropriate role, weighing each alleged instance of
anticompetitive behavior in light of the facts as presented by both plaintiffs and
defendants, the general policy goal of the antitrust laws to preserve competition in the
American economy, and the experience of previous judges as recorded in precedent.
Undergirding all of these concerns, for Posner, and bringing them into focus, is the role

29. Posner, Antitrust Law, 212. “The problem,” Posner continues, “of the redundant antitrust
statutes is that they have stimulated an uncritical and unwise expansion in the prohibitory scope of antitrust.
The courts have tended to reason that, since section 1 of the Sherman Act is itself so encompassing in its
prohibition of anticompetitive practices, any supplementary prohibitions…must have been intended to
attenuate the requirements in section 1 for proving anticompetitive effect—which were never that
demanding—still further.”
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of economic theory, which, he holds, is alone capable of providing a stable framework
within which such factors can each be reasonably evaluated and balanced. Indeed, despite
Posner’s sometimes shocking willingness to ignore the norms, mores, forms and
traditions of the regime, as well as specific statutory text, discarding them all for the
certainty and rigor of economic logic, there remains in his evaluation of the antitrust laws
a clear understanding of the strengths and limitations of courts and judges.30 Thus,
despite their many differences in approach and scope of reform, each of the Chicago
School theorists seems in his own way to advocate a break with the per se regime of the
Harvard School in favor of a return to the more equitable, and perhaps institutionally
appropriate, rule of reason.31 And yet, as we will see in the next chapter, Chicago School
advocates were not long content to rest with simply removing the edifice of Harvard
School per se rules, but soon began to press the case for erecting a new edifice of price
theory-based per se rules.
30. Cf. Richard Posner, How Judges Think (Chicago: University of Chicago Press, 2008).
31. “If one could write on a completely clean slate, it would be best, I believe, to substitute for the
numerous substantive provisions of antitrust law a simple prohibition against agreements, explicit or tacit,
that unreasonably restrict competition. The courts would of course develop specific rules of illegality, as
they have done with section 1 of the Sherman Act. But they would not be distracted from what is the
sufficiently difficult task of appraising the competitive effects and possible efficiency justifications of
business practices by having to worry about the meaning to be assigned to amendatory provisions typically
added in reaction to recent and often transitory expressions of judicial antitrust policy, and without
consideration of how the new provision fits together with the existing ones.” Posner, Antitrust Law, 216-7.
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CHAPTER NINE
The Chicago School in the Supreme Court

“Though the agencies have not relaxed their policies to the degree this book
recommends, the law is no longer doing major damage. The calamitous Brown Shoe
decision seems dead as a doornail.”
--Robert Bork,
The Antitrust Paradox

“Unlike scholarly commentators, we have a duty to be faithful to congressional intent
when interpreting statutes, and are not free to consider whether, or how, the statute
should be rewritten.”
-- Justice Stevens
Texaco, Inc. v. Hasbrouck
By the late 1970s, then, the Chicago School had laid a firm foundation for its
conquest of the judiciary and the enforcement agencies. Its price theory-based policy
analysis threatened to bring on a full-scale revolution in antitrust, undercutting many of
the assumptions upon which the regnant Harvard School of antitrust economics, and its
deployment of structure-conduct-performance tests, had been built. If adopted by the
Supreme Court, this analysis would seem to require a degree of judicial activism and
disregard for the principle of stare decisis nearly unprecedented in the Court’s history,
especially with respect to the jurisprudence of the Warren Court. Looking briefly beyond
the narrow field of antitrust law, the law and economics movement championed by
Richard Posner was showing signs of establishing itself as a legitimate subfield and area
of study in first-tier law schools across America.1 Less than three decades after Aaron

1. Cf. Steven Teles, The Rise of the Conservative Legal Movement (Princeton: Princeton
University Press, 2007), 91-134, 181-219; Edmund W. Kitch, “The Fire of Truth: A Remembrance of Law
and Economics at Chicago, 1932-1970,” 26 Journal of Law and Economics 228 (1983); R.H. Coase, "Law
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Director first began teaching his seminars in the University of Chicago’s Law School, the
prospects for a synthesis of law and economics, and a revitalized and internally consistent
antitrust policy, seemed very great indeed. But the distance between the seminar and the
courtroom is easy to underestimate, and success in the former by no means guarantees
triumph in the latter. How persuasive would the arguments of the Chicago School
theorists be before the bar of the Supreme Court? How easy would it be to persuade five
Justices to revise the Court’s legacy of a theoretically contentious and polyphonic, multigoal antitrust policy deriving from almost 100 years of case law?
Supported by the interventionist economic theory of the Harvard School, the
Warren Court, following the lead of the enforcement agencies, had built up an extensive
body of antitrust precedent which is today remembered for its unprecedented protection
of small businesses, its innovative doctrine of antitrust preemption, and its rigorous
scrutiny of mergers. Unlike the work of the two preceding generations, the development
of antitrust law which was to follow that of the Warren Court, under the guidance of the
Chicago School, was largely opposed to the liberal theory of the Harvard School
economists. Whereas academic economists like Clark and Bain had championed an
increasingly active role for the government in policing the market and regulating
anticompetitive behavior in the name of preserving a free market economy, advocates of
the Chicago School of law and economics like Robert Bork, Richard Posner and Frank
Easterbrook would call for a severely curtailed government role in regulating the
economy, building their arguments on very different assumptions about the nature and
proper scope of the antitrust laws.

and Economics at Chicago," 36 Journal of Law and Economics 239 (1993); Herbert Hovenkamp, “The
First Great Law and Economics Movement,” 42 Stanford Law Review 993 (1990).
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For more than thirty years, and as much as any of the schools of economic theory
discussed thus far, the analysis of the Chicago School theorists can be seen to have had a
direct impact on the Court’s application of the antitrust laws, though, as we shall see
below, even this antitrust revolution was constrained in several important ways by the
Court and the institutional restraints imposed upon it by the Constitution. Thus, a
consideration of the Court’s reception and limited incoroporation of Chicago School
policy proposals into its antitrust jurisprudence may help to draw out the often
underestimated resources of the judiciary as a political institution for resisting the undue
influence not only of the legislative and executive powers, but also of the increasingly
influential economic theorist and his claims of social scientific expertise. Influential as
the Chicago School has been on the shape and scope of modern antitrust enforcement, it
remains an underappreciated truth that the Court has resisted its arguments in several
important areas, drawing on its own institutional strengths and resources to keep these
economic experts from exerting an excessive influence on the development of the law.
This chapter examines the legacy of the Chicago School in the Supreme Court. The first
line of cases discussed traces the steps of development taken by the Court in the area of
vertical restraints, the most prominent triumph of Chicago School reform of the antitrust
laws. We then look to the Court’s treatment of Chicago School arguments in the area of
tie-ins and predatory pricing, before closing with an examination of how the Court
received Chicago School arguments regarding the Robinson-Patman Act. As we shall see
in these cases, the Warren Court’s strong precedents and per se rules against vertical
restraints were gradually replaced by a more business-friendly rule of reason. Over time,
the Court grew increasingly willing to distinguish between vertical and horizontal
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restraints, and justified its decision to do so in the language of price theory, often quoting
the writings of Bork, Posner and Easterbrook in the process.2 But if the Court was
inclined to accept these arguments in the area of vertical restraints, the arguments of price
theorists were also resisted in other areas of the law, most notably in the Court’s
consistent refusal to engage in a second round of per se regimentation of the antitrust
laws which would have declared certain business practices, previously deemed by the
Court and Harvard School theorists to be inherently anticompetitive, pro-competitive, and
therefore exempt from antitrust scrutiny. Finally, we close with a reconsideration of the
respective roles of the Court and Congress in the formation of antitrust policy through an
investigation of the Court’s construction of the Robinson-Patman Act.

Vertical Restraints
Though the theoretical and institutional foundations of the Chicago School of
antitrust analysis reach back to the early years of the Warren Court, and though law and
economics scholarship had already made significant contributions by the late 1950s, it
was only toward the end of the 1970s that these arguments began to work their way into
the Court’s antitrust jurisprudence. The first signs of a re-evaluation of Warren Court
antitrust precedent came in the Court’s 1977 decision in Continental T.V. v. GTE
Sylvania Corp.3 Justice Powell’s majority opinion, relying heavily on the economic

2. Cf. Continental T.V. Inc. v. GTE Sylvania, Inc. 433 U.S. 36 (1977) at 48 note 13 citing Posner,
“Antitrust Policy and the Supreme Court: An Analysis of Restricted Distribution, Horizontal Merger and
Potential Competition Decisions,” 75 Columbia Law Review 243 (1975); State Oil v. Khan 522 U.S. 3
(1997) at 22 citing Easterbrook, “Maximum Price Fixing,” 48 University of Chicago Law Review 886
(1981) and at 24 citing Bork, The Antitrust Paradox (1978); Leegin v. PSKS 551 U.S. 877 (2007) citing
Bork, The Antitrust Paradox, Posner, Antitrust Law (2d. ed. 2001) and Easterbrook, “Vertical
Arrangements and the Rule of Reason,” 53 Antitrust Law Journal 135 (1984).
3. 433 U.S. 36 (1977)
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analyses critical of the Court’s decision in U.S. v. Arnold, Schwinn & Co.,4 overturned
that Warren Court precedent, replacing the per se rule against vertical non-price restraints
created in that case with the more flexible rule of reason analysis of these restraints.5 It is
important to note, however, that, unlike the rule of reason established by White in his
Standard Oil and American Tobacco opinions, which had sought to balance the procompetitive policy of Congress with the Court’s doctrine of liberty of contract, or
Brandeis’ gloss of that rule in his Board of Trade opinion, the rule of reason analysis
established by the Sylvania Court was cast in the language of economics, and relied
heavily on the analyses of price theorists for its determination of innocence or guilt.
From the beginning, Schwinn had been a controversial opinion,6 drawing a strong
dissent from Justices Stewart and Harlan for what they deemed its brazen declaration of a

4. 388 U.S. 365 (1967)
5. Because this section dwells at length on the Chicago School’s role in reshaping antitrust policy
on vertical restraints and mergers from per se illegality, to rule of reason analysis and, in later cases,
pushing toward a final goal of per se legality, the distinction between per se and rule of reason analysis
bears repeating. As Herbert Hovenkamp explains, “Antitrust analysis proceeds by a series of surrogates or
shortcuts in reasoning, most of which are cast as rebuttable presumptions. The chief difference between the
per se rule and the rule of reason lies in the number of presumptions.” Federal Antitrust Policy: The Law of
Competition and Its Practice, 3rd ed. St. Paul: West Group Publishing, 2005. By creating a body of
business practices of patently anticompetitive character and creating per se rules against those practices, the
Court places a limit on the number of rebuttable presumptions available to antitrust defendants at trial, in
the interest of establishing speedier trials and a more predictable body of law, though these rules may
sometimes themselves injure competition. Chicago School per se rules, on the other hand, would have
established certain practices as inherently pro-competitive, and therefore exempt from antitrust scrutiny.
Rule of reason analysis, located somewhere between the per se regimens of the Harvard and Chicago
Schools, provides the Court with greater flexibility in shaping its decrees to fit the particulars of each case.
Cases proceeding under rule of reason analysis allow the Court to balance arguments by plaintiffs and
defendants, but such trials are often prolonged by excessive contention between the parties. Under the rule
of reason the law also becomes, arguably, far less predictable, as business practices ruled to be
anticompetitive in one case may be judged to be either ancillary to enhanced competition, or efficiencyproducing, in the next.
6. Consider, for example, the roles played by Richard Posner in the trial and subsequent
evaluation of the case. As Assistant to the Solicitor General, Posner was tasked with composing the brief
and arguing the case before the Court. Posner’s brief called for the Court to establish a rule of presumptive
illegality in situations of vertical restraints such as that adopted by Schwinn in the form of territorial
restrictions. But, as Warren Grimes has pointed out, “The Court was willing to adopt a per se rule for nonprice vertical restraints that no part had urged upon it…but was unwilling to adopt a lesser rule of
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new per se rule against territorial restrictions and the broader category of vertical nonprice restraints, given the Court’s clear refusal to do so only four years earlier in the
White Motor case.7 Stewart saw insufficient evidence that these restraints were
predominantly productive of anticompetitive effects in the great majority of cases, and
concluded that this was therefore an inappropriate area of the law for per se analysis.8
The per se rule against vertical non-price restraints would last all of ten years before
being replaced with the standard of rule of reason analysis in Sylvania.
Sylvania was a manufacturer of television sets that had seen its market share
decline in the early 1960s. In an effort to boost its market share, it adopted a franchise
plan, phasing out its distributors and working directly with retailers. Under the new plan,
Sylvania would limit the number of franchisees in each territory, allowing those
franchisees to sell their TVs only from franchised stores, and assuring limited
competition from other Sylvania franchises in its territory as a form of compensation for
presumptive illegality advocated by the Government.” Grimes, “From Schwinn to Sylvania to Where?
Historical Roots of Modern Vertical Restraints Policy,” in Fox and Crane, Antitrust Stories (New York:
Foundation Press, 2007) 156. This firsthand experience with judicial activism was a key determinant in
Posner’s conversion to Chicago School views on antitrust policy, eventually leading him to call for a rule
of per se legality in all such cases of restricted distribution. Cf. Posner, “The Next Step in the Antitrust
Treatment of Restricted Distribution: Per Se Legality,” 48 University of Chicago Law Review 6 (1981);
Posner, “The Chicago School of Antitrust Analysis” 127 University of Pennsylvania Law Review 925
(1979); Posner, “The Rule of Reason and the Economic Approach: Reflections on the Sylvania Decision,”
45 University of Chicago Law Review 1 (1977); “Antitrust Policy and the Supreme Court: An Analysis of
the Restricted Distribution, Horizontal Merger and Potential Competition Decisions” 75 Columbia Law
Review 282 (1975).
7. White Motor Co. v. U.S. 372 U.S. 253 (1963)
8. “Despite the Government’s concession that the rule of reason applies to all aspects of
Scwhinn’s distribution system, the Court nevertheless reaches out to adopt a potent per se rule. No previous
decision of this Court justifies its action. Instead, it completely repudiates the only case in point, White
Motor…..The Court in White Motor refused to apply a per se rule to invalidate these restrictions, and
declared that their legality must be tested under the rule of reason by examining their actual impact in a
particular competitive context. The Court today is unable to give any reasons why, only four years later,
this precedent should be over-ruled. Surely we have not in this short interim accumulated sufficient new
experience or insight to justify embracing a rule automatically invalidating any vertical restraints in a
distribution system based on sales to wholesalers and retailers. Indeed, the Court does not cite or discuss
any new data that might support such a radical change in the law.” 388 U.S. 365, 388-9 (1967)
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respecting this compensation. They hoped in this way to reduce intrabrand competition
and to increase interbrand competition, keeping only the most aggressive and innovative
retailers in a move to boost its overall market share. The plan seems to have worked, as,
upon implementation, Sylvania saw its overall market share rise from 2% to 5%.
The plaintiff, Continental, was a Sylvania franchisee operating in the San
Francisco area. Disappointed with the retailer’s sales, Sylvania opted to grant a second
franchise to Young Brothers in a store less than a mile from the Continental outlet.
Continental cancelled a large order with Sylvania in protest, placing an order with
Phillips, a competing manufacturer, instead. At the same time, Continental requested an
additional franchise in Sacramento, but Sylvania refused the request, believing the
Sacramento market was posting sufficiently high sales already. When Continental
attempted to move Sylvania merchandise to its store in Sacramento despite the refused
franchise application, it found its credit line with Sylvania reduced from $300,000 to
$50,000. Soon after, Sylvania terminated its franchise agreement with Continental, and
Continental brought suit against Sylvania and her finance company, Maguire & Co., Inc.
In both Schwinn and Sylvania, then, the Court was being asked to rule on the
question of whether or not manufacturers were allowed to reduce, but not eliminate,
competition between their retailers through the implementation of a franchise system.
Urged by Sylvania to reconsider the per se rule against such restraints that was
established in Schwinn if the Court could not distinguish between the two cases, Powell
stated that
We are convinced that the need for clarification of the law in this area justifies
reconsideration. Schwinn itself was an abruptly and largely unexplained departure
from White Motor Co. v. United States, where only four years earlier the Court
had refused to endorse a per se rule for vertical restrictions. Since its
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announcement, Schwinn has been the subject of continuing controversy and
confusion, both in the scholarly journals and in the federal courts. The great
weight of scholarly opinion has been critical of the decision, and a number of the
federal courts confronted with analogous vertical restrictions have sought to limit
its reach. In our view, the experience of the past 10 years should be brought to
bear on this subject of considerable commercial importance.9
This paragraph ultimately stands as Powell’s justification for reviewing the Schwinn
precedent and, despite due concern for stare decisis, overturning it. Two points are worth
noting here before moving on. First, we note that, unlike the majority of landmark
antitrust cases, the change in policy here was not a result either of a change in direction
from the enforcement agencies or of new or amended antitrust law from Congress. Both
parties in Sylvania are private, and the Court, which had already moved in Schwinn from
its role, as described by Stewart in the Von’s Grocery case of always following the
arguments of the Government, to one of giving the Government even more than it was
asking for, now moves independently of the Justice Department, FTC, or Congress to
implement its new policy on vertical restraints. The rise of Chicago School-minded
regulators in the enforcement agencies, probably beginning with William Baxter’s turn as
Assistant Attorney General in Reagan’s first term was, at this time, still several years
away. In striking down what was deemed a faulty precedent, a product of judicial
activism, the Court was at once setting a limit on its power (by striking down the per se
rule) and creating a new resource (in the rule of reason) to be exercised by future Courts.
This observation leads directly to the second point.
Unable to point to a changing of the guard in the enforcement agencies, or a
change in the statutory law, as justification for overturning the Schwinn decision, the
Court needed to find a way to legitimate its declaration here of a policy reversal. The first

9. 433 U.S. 36, 47-9 (1977) (internal citations omitted)
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justification is well within judicial norms—Powell cites confusion in the lower courts,
which had had trouble justifying the dual standard present in Schwinn, with per se
illegality for territorial restrictions imposed by manufacturers upon selling their wares to
distributors or retailers, but rule of reason analysis for the very same restrictions when
manufacturers have adopted consignment agreements. Why the distinction between
consignment and sale? The structure of the federal judiciary is such that one of the chief
roles of the Supreme Court must always be to step in and settle such questions and
confusions when they arise, to ensure stability and consistency in the interpretation and
application of the law by the lower courts. But his second justification, cited alongside
this traditional one, is in many ways surprising: Powell cites scholarly consensus as a
grounds for reviewing Supreme Court decisions.
Though the adoption of social science research as a source of legal authority and a
justiciable standard has roots reaching back to the Brandeis briefs of the early 20th
century, and though the engagement of the bench with current trends in research
continued to expand under the Warren Court’s watch—consider, for example, Warren’s
famous footnote 11 from Brown v. Board of Education (I)—Powell’s decision to base his
review of the Schwinn rule so explicitly on what he deems to be “the great weight of
scholarly opinion” was one of the most telling and decisive victories of the Chicago
School in matters of antitrust. For, whatever else may be said of the influence of the
Chicago School, it is certainly clear that they have dominated the scholarly debate of
antitrust for the last 30 years. Under Powell’s formulation, it seems possible to infer that
no legal precedent is safe so long as the consensus of the legal elite is against it, a conceit
dangerous to the conventional understanding of the judiciary as an institution insulated
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from political pressures. Even under Bain’s Harvard School antitrust regime, the role of
economic scholarship in surveying the long-term structure, conduct and performance
within discrete industries was still to assume a role subservient to the enforcement
agencies and the courts. Powell’s opinion, on the other hand, seems to give to scholarship
authority of an altogether different character. Finally, there is the troubling matter that
Powell cites as economic authorities both Bork and Posner, who would later disavow all
such claims, preferring the shelter of the hybrid title “law and economics.”10 That is, in
the attempt to become relevant, the literature itself was changing, raising the perennial
question of whether, in trying to make oneself understood to a more general audience, the
expert is forced to change the substance, or merely the style, of the matter being
presented.
In evaluating the status of the per se rule declared in Schwinn, Powell points to the
traditional gloss on such rules, found in Douglas’ Northern Pacific Railway opinion:
There are certain agreements or practices which because of their pernicious effect
on competition and lack of any redeeming virtue are conclusively presumed to be
unreasonable and therefore illegal without elaborate inquiry as to the precise harm
they have caused or the business excuse for their use.11
Finding sufficient arguments in defense of vertical distribution restraints, and insufficient
countervailing arguments alleging the anticompetitive effects of such restraints, Powell
reasons that the Court had, indeed, prematurely adopted the per se rule against such
restraints, and over-rules that decision, replacing per se analysis with the more lenient
rule of reason, making clear “that departure from the rule of reason standard must be

10. Cf. 433 U.S. 56 with Bork, Antitrust Paradox, 90; Posner, Antitrust Law (2d ed.), Preface; and
Kitch, “Fire of Truth,” 196-8.
11. Northern Pacific Railway Co. v. U.S. 356 U.S. 1, 5 (1958).
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based upon demonstrable economic effect rather than—as in Schwinn—upon formalistic
line drawing.” 12
The Sylvania decision was underestimated by many at the time, Bork included,
but it is regarded today to be the first sign of a new antitrust consensus taking form on the
Court, one characterized by its tendency to leave certain disputes to the market, and
adopting a more reserved approach to antitrust enforcement. By the early 1990s, the
Chicago School view tended to dominate all public discussion, not just of antitrust law,
but of economic policy in general. As we have seen in Chapters Seven and Eight, law and
economics, born at the University of Chicago in the 1950s and fortified by the scholarly
debate of the Journal of Law and Economics and its resident editors, Aaron Director and
Ronald Coase, went on to become an established subfield in elite legal education and
legal scholarship. By the 1990s, several prominent Chicago School lawyers—including
Bork, Posner and Easterbrook—had been appointed to the federal bench. Meanwhile, the
enforcement agencies had undergone a quiet revolution under twelve consecutive years
of Republican rule, and Chicago School advocates had largely replaced the old guard of
pro-interventionist Harvard School appointees, bringing with them an antitrust agenda of
increasingly diminished scope. Perhaps most telling are the reflections of Bork and
Posner, each of whom issued second editions of their books on antitrust law around this
time. In the preface to the second edition of his Antitrust Law, Posner explained that
the first edition of this book, published a quarter of a century ago, bore the subtitle
‘An Economic Perspective,’ implying there were other perspectives. The
implication was spelled out in the preface, where I announced that the purpose of
the book was to expound and defend the economic approach to antitrust law. In

12. 433 U.S. 36, 58-9 (1977) (emphasis added)
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the intervening years, the other perspectives have largely fallen away, a change
that I have marked by dropping the subtitle from this new edition.13
Not only had the academic and legal communities become accustomed to speak of
antitrust in the language and from the viewpoint of economic theory, but the substance of
that theory was of the Chicago, rather than Harvard, variety. Meanwhile, for Bork, the
recent decisions of the Court were a clear vindication of his policy prescription that the
antitrust laws should be construed so as to maximize consumer welfare:14
By and large…the more recent cases have adopted a consumer welfare
model….The best evidence for the proposition is that courts now customarily
speak the language of economics rather than pop sociology and political
philosophy. If the conversion from a multigoal jurisprudence is not complete, it is
nevertheless very substantial.15
The next important step in the area of vertical restraints was taken twenty years
later in the case State Oil v. Khan,16 which challenged the per se rule against vertical
maximum price fixing established by Albrecht v. Herald.17 Like Sylvania, this case
involved two private parties contesting the appropriateness of a per se rule against

13. Richard Posner, Antitrust Law (2d ed.) Chicago: University of Chicago Press, 2001.
14. Consider the difference between the veil cast over his policy prescriptions in the first edition
by the innocuous phrase “consumer welfare” and the restatement of the book’s thesis in its second edition:
“The argument of this book, of course, is that competition must be understood as the maximization of
consumer welfare or, if you prefer, economic efficiency.” Robert Bork, Antitrust Paradox (2d ed.) New
York: Basic Books, 1993, 427. What Bork had prudently regarded as an argument in need of rhetorical
camouflage only a generation before was, in the climate of the 1990s, something capable of being assumed
or taken for granted. Just as the phrase ‘consumer welfare’ may originally have been disingenuous and
misleading, a strategic piece of rhetoric intended to cover over a revolutionary doctrine, so also with the
Chicago School’s critique of the per se rule against vertical maximum price fixing. After all, who could
possibly be against firms limiting the prices at which their products can be sold at retail? Wouldn’t such
manufacturer-imposed limits tend to keep prices low? By suggesting a distinction between minimum and
maximum price fixing, and then targeting maximum price-fixing first, Chicago School theorists were able
to weaken the foundations of the first and most fundamental of the per se rules—the rule against price
fixing established by Douglas in his Socony opinion.
15. Ibid., 427.
16. 522 U.S. 3 (1997)
17. 390 U.S. 145 (1968)
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vertical restraints established by the Warren Court. And like Sylvania, Richard Posner
played an important role in the case, this time as judge for the Seventh Circuit Court of
Appeals.18 But unlike Sylvania, the Court could now claim to be following rather than
leading the policy of the enforcement agencies, and following the reasoning of the
precedent which had accrued over twenty years.
The case arose out of a conflict between the State Oil Company and one of its
retailers, Barkat U. Khan. Khan had agreed to lease the gas station from State Oil,
obtaining his gasoline from State Oil at a discount of 3.25 cents per gallon less than the
suggested retail price. Khan was free to price his gasoline however he wanted, but was
required by contract to refund State Oil for any revenue he received from pricing gasoline
above the suggested retail price. When Khan fell behind in his lease payments, State Oil
terminated the lease agreement and commenced proceedings to evict him. Khan filed suit
claiming damages under §1 of the Sherman Act, alleging that State Oil had engaged in a
price fixing scheme by effectively preventing him from raising or lowering retail gas
prices.
After citing the requisite gloss of the rule of reason19 and the traditional
justification for per se rules,20 and surveying a number of cases suggesting the general

18. Indeed, it seems plausible, given the position Posner had consistently advocated in his
scholarly writings since his conversion in the mid-1970s to the Chicago School, that his ruling in the case
was written, in part, at least, in such a way as to draw the attention of the Court to the conflicting views of
the lower courts on how to apply this rule, in the hope of removing another per se rule against vertical
restraints. Reviewing Posner’s Circuit Court opinion, O’Connor observes that “the Court first noted that the
agreement between respondents and State Oil did indeed fix maximum gasoline prices by making it
‘worthless’ for respondents to exceed the suggested retail prices. After reviewing legal and economic
aspects of price fixing, the court concluded that State Oil’s pricing scheme was a per se antitrust violation
under Albrecht v. Herald. Although the Court of Appeals characterized Albrecht as ‘unsound when
decided’ and ‘inconsistent with later decisions’ of this Court, it felt constrained to follow that decision.”
522 U.S. 3, 4-5 (1997)
19. Board of Trade of Chicago v. U.S. 246 U.S. 231, 238 (1918)
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outlines of the Court’s analysis of price-fixing21 and restricted distribution schemes,22
O’Connor turns to the case which established the per se rule relevant to the case at hand,
Albrecht v. Herald.
Albrecht...involved a newspaper publisher who had granted exclusive territories to
independent carriers subject to their adherence to a maximum price on resale of
the newspapers to the public. Influenced by its decisions in Socony-Vacuum,
Kiefer-Stewart, and Schwinn, the Court concluded that it was per se unlawful for
the publisher to fix the maximum resale price of its newspapers. The Court
acknowledged that ‘maximum and minimum price fixing may have different
consequences in many situations,’ but nonetheless condemned maximum price
fixing for ‘substituting the perhaps erroneous judgment of a seller for the forces of
the competitive market.’ Albrecht was animated in part by the fear that vertical
maximum price fixing could allow suppliers to discriminate against certain
dealers, restrict the services that dealers could afford to offer customers, or
disguise minimum price fixing schemes.23
But dependant as Albrecht was on the logic of Schwinn, what were courts to make of the
precedent after Sylvania overturned Schwinn’s per se rule? Time seems to have softened
the rough treatment that Schwinn received at the hands of Powell, for O’Connor observes
mildly that in Sylvania, “the Court acknowledged the principle of stare decisis, but
explained that the need for clarification in the law justified reconsideration of Schwinn”24
although carefully noting the dual standard of confusion in the lower courts and
consensus in the scholarship as sufficient proof that a reconsideration of precedent was
merited. Following Powell’s lead, O’Connor cites more recent scholarly commentary on

20. Northern Pacific Railway Co. v. U.S. 356 U.S. 1, 5 (1958)
21. Dr. Miles Medical Co. v. John D. Park & Sons Co. 220 U.S. 373 (1911), United States v.
Socony-Vacuum Oil Co. 310 U.S. 150 (1940), and Kiefer-Stewart Co. v. Joseph E. Seagram & Sons, Inc.
340 U.S. 211 (1951).
22. White Motor Co. v. United States 372 U.S. 253 (1963) and U.S. v. Arnold, Schwinn & Co. 388
U.S. 365 (1967).
23. 522 U.S. 3, 7 (1997)
24. 522 U.S. 3, 8 (1997)
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the question of the efficacy of vertical maximum price restraints and the intervening
cases which have cited them as authority for a softening of the per se rule against such
restraints. “Thus,” O’Connor explains, “our reconsideration of Albrecht’s continuing
validity is informed by several of our decisions, as well as a considerable body of
scholarship discussing the effects of vertical restraints….We recognize that the Albrecht
decision presented a number of theoretical justifications for a per se rule against vertical
maximum price fixing. But criticism of those premises abounds.”25
In one sense, per se rules had helped the Court to create an approximation of the
role that the common law played in the English legal system—allowing courts to declare
bright line rules, upon sufficient experience with a certain sort of illegal behavior, which
would help to improve the efficiency of the judicial process. Such rules were never
intended to foreclose the possibility of an evolving understanding of business behavior,
but rather to reduce the ever-increasing burdens of distinguishing precedent. So long as
defendants were unable to produce new evidence or arguments in support of the
efficiency-producing motives for adopting vertical restraints, the Court’s per se rules
would aid in the administration of the law. But it would be a misunderstanding of the
limits of the judiciary to attempt to hold fast to per se rules in the face of strong evidence
that they had been formed prematurely, or that new arguments by defendants were being
kept out of court by such rules. Indeed, it might be said that the peculiar strength or
genius of the judiciary is only allowed to shine forth when both parties are granted
sufficient space to make their respective cases at the bar; the strength of the judiciary and
the import of its decisions is in many ways reliant upon preservation of adversarial
proceedings, and per se rules, by attempting to limit the scope of argument in a case a
25. 522 U.S. 3, 10-11 (1997)

220

priori, have the effect of constraining the arguments available to one party or the other.
The American Supreme Court is particularly ill-equipped for the task of forming and then
upholding per se rules, constrained as it is by principles of federalism, the separation of
powers and popular sovereignty. Given such institutional constraints, a Court attempting
to establish bright line rules independent of the political branches will find itself working
against the genius of the regime in which it is placed.
By contrast, rule of reason analysis allows the judiciary to function as it was
designed to do, balancing arguments by both parties, applying statutory law to the facts of
particular cases, and speaking against these laws only when they are found to conflict
with the higher law of the Constitution. The rule of reason tasks judges with judging, and
leaves the task of crafting and passing legislation to the political branches, who, under the
Constitution, share this important responsibility. Given such considerations, O’Connor’s
conclusion that “there is insufficient economic justification for per se invalidation of
vertical maximum price fixing,”26 may be justified in terms of its appreciation for the
limits of the judiciary as an institution in the American regime. But this virtue should not
be read as absolving the Court for what might be deemed its undue reliance on scholarly
expertise and consensus as a basis for legal change. And yet, unlike Powell’s Sylvania
opinion, O’Connor appears here to treat expert economic opinion with the care it
deserves, aware, perhaps, that the opinions of economic experts are subject to periodic
qualification, revision and reversal, and unlikely of being reduced in any straightforward
way to a simple consensus view.
In her Khan decision, O’Connor also considers the question of whether, despite
the evidence of a scholarly revolt rising against the per se regime, the Court ought to
26. 522 U.S. 3, 12 (1997)
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uphold Albrecht under deference to the principle of stare decisis. In a form well suited to
the task of evaluating stare decisis concerns, O’Connor draws heavily from previous
cases addressing the proper role of stare decisis27 before moving on to address the
diminished role that stare decisis has played in antitrust cases:
But ‘stare decisis is not an inexorable command.’ In the area of antitrust law,
there is a competing interest, well-represented in this Court’s decisions, in
recognizing and adapting to changed circumstances and the lessons of
accumulated experience. Thus, the general presumption that legislative changes
should be left to Congress has less force with respect to the Sherman Act in light
of the accepted view that Congress ‘expected the courts to give shape to the
statute’s broad mandate by drawing on common-law tradition.’ As we have
explained, the term ‘restraint of trade,’ as used in §1, also ‘invokes the common
law itself, and not merely the static content that the common law had assigned to
the term in 1890.’ Accordingly, this Court has reconsidered its decisions
construing the Sherman Act when the theoretical underpinnings of those decisions
are called into serious question. Although we do not ‘lightly assume that the
economic realities underlying earlier decisions have changed, or that earlier
judicial perceptions of those realities were in error,’ we have noted that ‘different
sorts of agreements’ may amount to restraints of trade ‘in varying times and
circumstances,’ and ‘it would make no sense to create out of the single term
‘restraint of trade’ a chronologically schizoid statute, in which a ‘rule of reason’
evolved with new circumstances and new wisdom, but a line of per se illegality
remains forever fixed where it was…There has not been another case since
Albrecht in which this Court has ‘confronted an unadulterated vertical, maximumprice fixing arrangement.’ Now that we confront Albrecht directly, we find its
conceptual foundations gravely weakened. 28
O’Connor here brings together several themes addressed in the preceding chapters—the
role of the common law in the future development of antitrust policy, the limits of stare
decisis, the need for the law to adapt to the ever-changing conditions of business, due to

27. “We approach the reconsideration of decisions of this Court with the utmost caution. Stare
decisis reflects ‘a policy judgment that ‘in most matters it is more important that the applicable rule of law
be settled than that it be settled right.’’ It ‘is the preferred course because it promotes the evenhanded,
predictable, and consistent development of legal principles, fosters reliance on judicial decisions, and
contributes to the actual and perceived integrity of the judicial process.’ This Court has expressed its
reluctance to overrule decisions involving statutory interpretation, and has acknowledged that stare decisis
concerns are at their acme in cases involving property and contract rights. Both of these concerns are
arguably relevant in this case.” 522 U.S. 3, 14 (1997) (internal citations omitted)
28. 522 U.S. 3, 15-6 (1997) (internal citations omitted)
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the dynamic forces of technological progress and innovation in business practice, and the
utility of economic analysis for helping the Court to identify areas in its antitrust
jurisprudence ripe for such reconsideration. Nearly unique among the landmark cases of
antitrust law, O’Connor’s Khan opinion received the unqualified support of all nine
members of the Court, no doubt a testament to her command of the antitrust corpus, but
also, perhaps, evidence of the substantial deference given the views of the Chicago
School theorists on the matter of antitrust at the time. Impressed with these views as the
Court may have been, however, it is important to note that the Court, despite its clear
consensus, refused to erect a new per se rule protecting vertical maximum price fixing
from future antitrust scrutiny, but chose, rather, to return to a modified rule of reason
analysis, a point addressed more fully below.
The final step to be taken in the implementation of Chicago School antitrust
policy in the area of vertical restraints was the eradication of the per se rule against
vertical minimum price fixing or retail price maintenance (RPM), a rule reaching back,
by some accounts, to the 1911 case Dr. Miles v. John D. Park & Sons. This rule was
reviewed and over-ruled in the 2007 case Leegin Creative Leather Products v. PSKS.29
The petitioner, Leegin Creative Leather Products, designer, manufacturer and
distributor of the Brighton line of women’s fashion accessories, successfully defended its
use of RPM as a reasonable restraint of trade, refusing to sell to retailers who chose to
discount below Leegin’s suggested prices as stated in the “Brighton Retail Pricing and
Promotion Policy.” When the petitioner found that the respondent, PSKS, operator of
Kay’s Kloset, a women’s apparel store in Lewisville, TX, had been selling Leegin
products at a twenty percent discount of the suggested retail price, it requested that Kay’s
29. 551 U.S. 877 (2007)
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Kloset stop discounting. When the respondent continued to discount, Leegin chose to
stop selling to Kay’s Kloset, per its stated policy. The store’s revenue dropped
substantially, sales of Brighton products having, at one time, accounted for forty to fifty
percent of the store’s revenue. In its defense, Leegin claimed to be using RPM to ensure
those retailers who were willing to provide a greater degree of customer service a regular
rate of return, preventing the “free rider” problem presented by discounters, ‘mega stores’
and big box retailers.
As we saw in Chapter Eight, price theory argues that, being rational actors,
customers in a market prone to free riders will take advantage of knowledgeable sales
associates and extensive store displays as they shape their product preferences, but will
then buy the product at discount, if possible, leaving those sellers who provide pre-sale
services with no return on their investment. By refusing to sell to discounters, counsel for
Leegin argued, Leegin hoped to produce a competitive environment among its retailers,
driving them to provide a higher level of service and a sales team knowledgeable about
its product, thus promoting inter-brand competition as well. These tactics are common
among manufacturers who have recently entered the market, as was the case with
Leegin’s Brighton brand. Such producers argue that higher-quality products are easily
pushed out of the market without knowledgeable salespersons and strong customer
service to distinguish their products from those of discounting manufacturers, an
argument similar, but not identical, to Telser’s example taken from the early experiences
of washing machine manufacturers. In the present case, counsel for Leegin argued, the
cooperation of the retailer is often required in order for firms to draw in and retain
upscale customers. Among the factors contributing to Kennedy’s decision were the facts
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of the case stated above, Leegin’s relatively low market share, its status as a new entrant
into the market, evidence of carefully tailored limits on its prohibition against discounting
(retailers were allowed to discount if a product was not selling well and the retailer did
not plan to reorder it), and the general movement toward eradication of per se rules
already noted in the case law.
When the Court’s decision in Leegin was announced, it was widely reported in the
news for having struck down a 96 year old precedent, a move which some believed to be
a harbinger of future acts of conservative judicial activism on the newly formed Roberts
Court. Indeed, it was largely due to his stare decisis concerns that Justice Breyer, along
with Justices Stevens, Souter and Ginsburg, dissented from Kennedy’s majority opinion.
But was the Court really striking down a 96 year old per se rule? This would indeed be
peculiar, given that the first per se rule, as we have already seen in Chapter Four, was
announced in Justice Douglas’ Socony-Vacuum opinion of 1940. In fact, Dr. Miles was
decided during the same term and by the same Court that was announcing its rule of
reason in the landmark cases against Standard Oil and American Tobacco. Justice
Hughes’ opinion in Dr. Miles mentions neither the rule of reason nor per se rules. Rather,
it relies on the common law rule that “a general restraint upon alienation is ordinarily
invalid,”30 the very same common law rule which Justice Fortas invoked in announcing
his per se rule in Schwinn. But if no per se rule against RPM was announced in Dr. Miles,
then where did the rule come from? In his opinion, Kennedy clarifies the matter,
explaining that “the Court has interpreted” Dr. Miles as “establishing a per se rule
against a vertical agreement between a manufacturer and its distributor to set minimum

30. 220 U.S. 373, 404-5 (1911)
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resale prices,” 31 citing as evidence of this ‘interpretation’ the much more recent opinion
of Justice Powell in Monsanto Co. v. Spray-Rite Service Corp.32 Seen in its proper light,
then, Kennedy’s opinion is merely a reassertion of the principles already announced in
Powell’s Sylvania opinion that the Court, relying heavily on the disposition of scholarly
opinion, would move away from the ‘formalistic’ doctrine of the common law to embrace
a new standard of ‘demonstrable economic effect.’ In order to eliminate the power of the
96 year old precedent based in common law reasoning, however, Powell first had to redefine it in language familiar to contemporary antitrust jurisprudence. Thus, the common
law against restraints on alienation was branded a per se rule against retail price
maintenance agreements. In the process of translation, what was originally a decision
limited to the analysis and judicial determination of a single case came to be understood
as laying down a broad per se rule proscribing an inadequately-theorized body of trade
practices. Under this per se rule proscribing all RPM agreements, arguments about the
possible pro-competitive benefits of certain instances of RPM were precluded once a
court was presented with evidence that an agreement existed in fact. After Leegin this is
no longer the case. Judges must now examine the facts of each case in greater depth,
rather than looking only to whether or not an agreement between manufacturers and
retailers fixing minimum prices exists in fact. This return to a rule of reason allows for
greater flexibility in the application of the law to business practice, as summary
judgments are replaced with a more searching enquiry into the merits of the case.
The Court’s opinion in Leegin thus represents an important point of articulation in
the development of antitrust jurisprudence. On the one hand, it can be seen as a
31. 551 U.S. 877, 892 (2007) (emphasis added)
32. 465 U.S. 752, 761 (1984)
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continuation of the conquests of Chicago School theorists in the area of antitrust law.
Price theory has argued from the beginning against the prudence of judicial intervention
in any aspect of vertical integration, including RPM, as efficiency-destroying. By ruling
that, in this particular case, RPM was reasonable, not a restraint of trade under §1 of the
Sherman Act, and striking down the per se rule, the Court would seem to be following the
counsel of price theorists. Citing the arguments of Telser, the Court has removed what
had become an important judge-made component of government regulation of industry,
and in so doing has effectively arrogated to itself once again an important role in the
process of formulating economic policy in the future. But on the other hand, the Court
has left the door open to limit and more clearly define its understanding of reasonable use
of RPM in future cases, and in so doing has stopped far short of adopting the rule of per
se legality for RPM advocated by Posner.33 After all, if there is one lesson to be learned
from the study of antitrust jurisprudence, it is that all economic theories are destined to be
revised or updated, brought into line with the realities of the contemporary marketplace—
the Courts adoption of rule of reason analysis need not imply that the party best able to
state its case in the language of price theory will win. In fact, there is reason to believe
that Leegin may represent the end of Chicago School primacy in the Courts, and the
beginning of its decline in the enforcement agencies. Though finally achieving the goal of
overturning all per se rules in the area of vertical restraints and replacing them with rule
of reason analysis, the 5-4 vote may reflect the weakening of the Chicago School
consensus on the Court, where, it appears, the stare decisis concerns addressed but then
put aside by O’Connor in her unanimous Khan opinion have now fractured that

33. Richard Posner, “The Next Step in the Antitrust Treatment of Restricted Distribution: Per Se
Legality,” 48 University of Chicago Law Review 6 (1981).
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majority—as Breyer’s dissent makes abundantly clear. And yet if the four dissenting
votes in Leegin suggest a potential break in the Court’s support for Chicago School
antitrust policy, the five vote majority presents us with an even more intriguing
possibility, namely, that of a return to a gradual, minimalist jurisprudence which, while
allowing the insights of economic theorists of both the Harvard and Chicago or
progressive and classical liberal persuasion their due place, seeks to limit and better
define economic principle through a closer examination of the factual record. Leegin’s
five-justice majority may prefigure the ascent of the judicial power over that of the
economic expert.
Far and away, the greatest successes of the Chicago School before the Supreme
Court have consisted in its arguments for reform in the vast area of vertical restraints.
After Leegin, RPM will be evaluated under the rule of reason, allowing manufacturers
and retailers to present efficiency- and consumer welfare-based arguments in defense of
their limited use of RPM. As with other areas of the law, the Court opted not to replace
one per se rule heavily favoring plaintiffs with another favoring defendants, but rather
staked out the middle ground for the expensive and fact-intensive rule of reason
proceedings arguably best suited for an institution such as the judiciary.
Fundamental to each of the Chicago School victories in this area is the success of
defendants’ collective effort to redirect the Court’s energies away from the language of
the common law—both Dr. Miles and Schwinn relied primarily on the common law rule
against general restraints upon alienation, and upon anagogical reasoning which tended to
blur the line between vertical (denoting the relations between firms at different levels of
distribution—manufacturer, distributor, retailer) and horizontal (denoting relations
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between firms as the same level of distribution—manufacturers with manufacturers,
distributors with distributors, retailers with retailers) restraints of trade. Defendants
succeeded in persuading the Court to discard allegiance to common law rules and
principles, and to adopt in their place the test of “demonstrable economic effect.” Surely
not without a sense of irony, the Court justified its decision to abandon the framework of
the common law against restraints by citing the common law itself, committing itself to a
‘common law,’ case-by-case approach to the interpretation and application of the law in
cases arising under the Sherman Act’s §1 prohibition of restraints of trade.
Not only were defendants successful in confounding the common law with the
common law, but they also managed to undermine the bright line rules of the per se
regime established by the Court by fleshing out and persuading the Court to acknowledge
important distinctions which broadly applicable per se rules necessarily overlooked. It
bears repeating that the language of per se rules does not appear in antitrust law until
Justice Douglas’ 1940 Socony-Vacuum opinion, where the rule against price fixing
between competitors was first asserted. Per se rules continued to proliferate for the next
thirty years, often with very little empirical data to support their adoption by the Court.
Indeed, a great deal of the early success of the Chicago School came in attacking, from an
economic perspective, the arguments upon which these rules were based. As we saw in
Chapter Seven, the scope of Aaron Director’s antitrust reform agenda seems to have been
merely to demonstrate the weak foundations of these per se rules, leaving it to the courts
to overturn them and return once more to rule of reason analysis in antitrust cases. All per
se rules begin with the first rule condemning every instance of price-fixing. No small part
of the Chicago School success in changing the law has consisted in its ability to make
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plausible distinctions, and thereby to narrow the scope of this broad, bright-line rule. The
most fundamental distinction made by Chicagoans was that between vertical and
horizontal restraints. Subsequent distinctions were adopted by the Court—first that
between vertical non-price and price restraints, followed by the distinction between
vertical maximum and minimum price restraints. Breaking the broad per se rule into
smaller pieces, Chicago School advocates were able, one case at a time, to dramatically
reform the substance of antitrust law in this area. Today the entire range of vertical
relations in industry is subject to rule of reason analysis, with substantial deference paid
by the courts to the efficiency-creating and profit-maximizing arguments of defendants.

Tying Arrangements
As we saw in Chapter Eight, the Chicago School first began to establish itself in
the literature with Ward Bowman’s account of Aaron Director’s critique of the economic
rationale finding in tying arrangements a form of incipient monopoly power through
leveraging. According to this argument, challenged by Bowman, the antitrust laws would
be applied, and remedies made available, in cases involving firms using their monopoly
or market power in one area as a means of leveraging their way into other markets by
tying the sale or use of its product or service to that of another product or service, thereby
forcing consumers to make purchasing decisions which they would not have made in a
competitive market. Plaintiffs may bring suit against firms adopting such tie-ins under
either §1 of the Sherman Act or §3 of the Clayton Act.34 When Bowman published his

34. “It shall be unlawful…to lease or make a sale or contract for sale of goods, wares,
merchandise, machinery, supplies, or other commodities, whether patented or unpatented…or fix a price
charged therefore, or discount from, or rebate upon, such price, on the condition, agreement, or
understanding that the lessee or purchaser thereof shall not use or deal in the goods, wares, merchandise,
machinery, supplies or other commodities of a competitor or competitors of the lessor or seller, where the
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article analyzing the economic argument against tie-ins in 1957, the Court had already
built up a firm body of precedent proscribing this practice.35 The following year Justice
Black would reassert this view in his Northern Pacific Railway opinion, citing the per se
rule against tying arrangements established in the International Salt case, as sufficient for
finding in that company’s tying arrangement36 an unreasonable restraint of trade, a
violation of the per se rule. Black reiterated the reasoning of the Court in upholding the
per se rule, explaining that tying arrangements were unlawful because
they deny competitors free access to the market for the tied product, not because
the party imposing the tying requirements has a better product or a lower price but
because of his power or leverage in another market. At the same time buyers are
forced to forego their free choice between competing products.37
In the intervening years, the Court has had several opportunities to revisit Black’s opinion
and to qualify its earlier precedent, adopting the language and theory of the Chicago
theorists in an updated approach to tie-ins, but it has repeatedly refused to do so.38 We
focus here only on the two most recent cases, Jefferson Parish and Eastman Kodak.

effect of such lease, sale, or contract for sale or such condition, agreement, or understanding may be to
substantially lessen competition or tend to create a monopoly in any line of commerce.” 15 U.S.C.A. §14.
35. Motion Picture Patents Co. v. Universal Film Co. 243 U.S. 502 (1917); Carbice Corporation
of America v. American Patents Development Corporation 283 U.S. 27 (1931); International Business
Machines v. U.S. 298 U.S. 131 (1936); International Salt Co. v. U.S. 332 U.S. 392 (1947); U.S. v.
Paramount Pictures, Inc. 334 U.S. 131 (1948); Times-Picayune Publishing Co. v. U.S. 345 U.S. 594 (1953)
36. The Northern Pacific Railway Company was given land by Congress in 1864 and 1870 in
alternating blocks along the line for a proposed railway from Lake Superior to Puget Sound. Much of this
land was either sold or leased by the railroad, and included in the language of these leasing or sales
contracts was language guaranteeing ‘preferential routing’ to the Northern Pacific. In accordance with this
language, individuals hoping to purchase or lease land from the railroad must first agree that goods
produced or manufactured on such lands would be shipped on company lines so long as its prices remained
competitive.
37. Northern Pacific Railway Co. v. U.S. 356 U.S. 1, 3 (1958)
38. U.S. v. Jerrold Electronics Corp. 187 F. Supp. 545, affirmed per curiam, 365 U.S. 567 (1961);
Fortner Enterprises v. United States Steel Corp. 394 U.S. 495 (1969) (Fortner I); United States Steel Corp.
v. Fortner Enterprises 429 U.S. 610 (1977) (Fortner II); Jefferson Parish Hospital District v. Hyde 466
U.S. 2 (1984); Eastman Kodak Co. v. Image Technical Services 504 U.S. 451 (1992)
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When Jefferson Parish Hospital District v. Hyde reached the Supreme Court in
1983, there was reason to believe that the Court would prove open to revising its posture
toward the per se rule against tying arrangements, as Reagan-appointed Sandra Day
O’Connor replaced proven antitrust moderate Potter Stewart on the bench. As things
turned out, O’Connor did seize the opportunity presented by the case to air her views,
which turned out to be strongly reminiscent of Director, and specifically referenced the
work of Bowman, Bork and Posner, on the topic of tie-ins, arguing that
the time has therefore come to abandon the ‘per se’ label and refocus the inquiry
on the adverse economic effects, and the potential economic benefits that the tie
may have. The law of tie-ins will thus be brought into accord with the law
applicable to all other allegedly anticompetitive economic arrangements, except
those few horizontal or quasi-horizontal restraints that can be said to have no
economic justification whatsoever. This change will rationalize, rather than
abandon, tie-in doctrine as it is already applied.39
But O’Connor’s concurrence commanded only three votes in addition to her own—those
of Burger, Rehnquist and Powell. It was Justice Stevens’ opinion, which balanced
Chicago theory with the established precedent of the Court in previous tying cases and
the factual record of the particular case in hand, that commanded a majority, and in his
opinion Stevens studiously maintains adherence to the established per se rule against
tying, while making clear the deficiencies in the trial record which do not permit such a
holding in the instant case. Though all nine Justices agreed on the judgment, the majority
refused to allow theory to trump facts and procedure. Jefferson Parish was hardly a
triumph for the Chicago School, and presents us with an important example of the ways
in which Justices, drawing on the institutional resources of the judiciary, have been able
to resist the efforts of economic experts to exert undue influence on the law.

39. 466 U.S. 2 (1984) (O’Connor, J., concurring). See also notes 4, 7, 9 and 10 accompanying
O’Connor’s concurrence.
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The Court went on to defend its quasi-adoption of Chicago School policy in the
1992 case Eastman Kodak v. Image Technical Services. Writing for the six-justice
majority, Blackmun held the line against the appeals in amici curiae briefs from big
business and the Justice Department for the Court to declare a new, Chicago-inspired per
se rule which would have precluded any attempts to litigate against tying arrangements
involving secondary markets when firms are proven not to have market power in the
primary market. Image Technical Services and 17 other independent service
organizations (ISOs) brought suit against Kodak for its decision to cease selling
aftermarket repair parts for its photocopying and micrographic machines to ISOs. Kodak
continued to sell repair parts to individuals wanting to repair the machines on their own,
but took steps to ensure that the ISOs gradually be phased out of the market for
aftermarket service and repair of Kodak machines, citing concerns with promoting
efficiency and ensuring brand reputation by providing continued care for its machines
after sale. Respondents claimed that this constituted a tying arrangement, and that, since
Kodak held monopoly power in the market for replacement parts of its machines, this tiein should be ruled an unreasonable restraint of trade. Petitioner Kodak requested and
received summary judgment from the District Court, but the Appellate Court for the
Ninth Circuit overturned this judgment, finding that the respondents had ‘presented
sufficient evidence to raise a genuine issue concerning Kodak’s market power in the
service and parts markets.’
Blackmun begins his opinion by noting that this is “yet another” case asking the
Court to rule on the standards for granting antitrust defendants summary judgment. We
might pause with Blackmun here to consider just how far the burdens of proof had been
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shifted in the thirty intervening years since Warren announced his ruling in the Brown
Shoe decision. On the Rehnquist Court, Potter Stewart’s famous dicta, applied to the only
slightly more indeterminate body of precedent that is the Court’s merger jurisprudence,
that “the sole consistency I can find is that, in litigation under §7, the Government always
wins,”40 seems inapt at best, if not downright absurd. The antitrust enterprise of the 1990s
presents a dramatically altered landscape. Where, under the Harvard regime, small
business and the enforcement agencies frequently teamed up to tackle large and even
moderately-sized firms in court, using the Robinson-Patman and Cellar-Kefauver
amendments to challenge business practices under the doctrine of incipient monopoly,
and the Court tended to defer to these interests, depending largely on Warren’s
construction of Congressional intent, these coalitions have fallen apart by 1992. In their
place, we find the Government filing an amicus curiae brief for the defendants,
petitioning the Court to adopt a new per se rule which would have the effect of
precluding all future cases of this sort before plaintiffs had sufficient time to establish the
relevant facts in court. As the argument goes, by making these summary judgments a
regular part of the American antitrust regimen, large firms would be able to save their
investors, and American consumers, uncounted millions otherwise lost in lawyers’ fees
and other costs involved in litigating essentially frivolous antitrust suits. Though the
burden has now been shifted to small firms, rather than large, there is a certain symmetry
to the argument at this point which should not be overlooked. Like the Harvard School,

40. U.S. v. Von’s Grocery 384 U.S. 270 (1966), 301 (J. Stewart, dissenting). Considered by many
to be one of the worst antitrust opinions of all time, and indicative of the irrational jurisprudence against
which Chicago School critiques were primarily directed, the Court enjoined a merger that would have
created a firm with 1.4% of the grocery stores and 7.8% of the grocery sales in the city of Los Angeles,
with data showing that, during the period from 1953-1962, the number of grocery chains in the market went
from 96 to 150, with 173 firms entering the market and 119 exiting it. If this was incipient monopoly,
critics would ask, what did a competitive market look like?
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Chicago School theory, once established, sought to codify its principles in a system of per
se rules and presumptions which, by foreclosing certain paths to litigation, would help to
lend consistency and legitimacy to the administration of antitrust law, while also saving
firms time and resources presumably better invested in other ways. One might also
distinguish between this latter day Chicago policy and the theory-driven, fact-based
enquiry suggested by Director in his seminars. In rejecting the per se rule proposed by
Kodak and the Government, and reversing the District Court’s summary judgment,
Blackmun positions himself alongside Director and against the extremes of either
Harvard or Chicago dogma, noting that “legal presumptions that rest on formalistic
distinctions rather than actual market realities are generally disfavored in antitrust law.
This Court has preferred to resolve antitrust claims on a case by case basis, focusing on
the ‘particular facts disclosed by the record.’ ”41
Dissenting, Justice Scalia, joined by Justices O’Connor and Thomas (and, like
O’Connor in Jefferson Parish, citing Bowman, Bork and Posner as support) argues that
Blackmun’s analysis “simply makes no sense” and is “quite simply anomalous,” before
once again setting forward the model, the theoretical explanation, for why rationally
performing firms would be unable, in the great majority of cases, to extract monopoly
rents from a separate product market. Perhaps it is true that Kodak could, for a time,
charge its customers supra-competitive prices for aftermarket parts and service. Some
“occasional irrational consumers” might only consider the cost of hardware at the time of
purchase, rather than factoring in the cost of parts and labor over the lifetime of the
machine, but for rational consumers this strategy would fail. So long as there is
competition in the original market—the market for photocopy and micrograph
41. 504 U.S. 451, 460 (1992)
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machines—the courts need not worry about the incidental effects on competition in
aftermarket parts and service. If Kodak were to adopt such a pricing strategy in a
competitive equipment market, market forces, driven by the aggregate behavior of
rationally-acting, self-interested individuals, would ensure that, in the long run, demand
would shift toward those sellers in the equipment market whose copiers promised the
lowest total cost over the life of the product.
But, Blackmun rejoins, “contrary to Kodak’s assertion, there is no immutable
physical law—no ‘basic economic reality’—insisting that competition in the equipment
market cannot coexist with market power in the aftermarkets.” Economic and legal
theory are fine as guides to the facts, but the Court should pause before adapting them
without an examination of the facts. Singling out an important passage in Scalia’s dissent,
Blackmun takes issue with the dissent’s excessive reliance on a hypothetical question,
rather than the question of fact presented by the case at hand—“whether information
costs and switching costs foil the simple assumption that the equipment and service
markets act as pure complements to one another”—pointing out that
the dissent disagrees based on its hypothetical case of a tie between equipment
and service. “The only thing lacking” to bring the case within the hypothetical
case, states the dissent, “is concrete evidence that the restrictive parts policy
was…generally known.” But the dissent’s “only thing lacking” is the crucial thing
lacking—evidence.
Like Director, the Court here insists that theory be tested by the facts of a particular case.
Recall Director’s amazement at the rich collections of data on business practice to be
found in the trial records of the great antitrust cases. Director saw in the adversarial
proceedings of the courtroom an underestimated resource for gathering and vetting the
actual data of real-world firms necessary to test and refine economic theory, but he never
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foresaw a day when economic theory might rest on its laurels, when the claims of
theorists might be deemed by the courts so self-evident that they need not worry
themselves with proving that they offer the best explanation for the case at hand. In a
sense, then, what we see in Blackmun’s Eastman Kodak opinion is a vindication of
Chicago School theory in the Court, as the majority successfully resists the appeal to
freeze theory into law and foreclose all future fact-based challenges to its legitimacy. By
placing limits on the conclusions of the Chicago theorists, the Court can be seen here
preserving what is, arguably, the best of the Chicago School legacy.

Predatory Pricing
Again, as we saw above in Chapter Eight, the Chicago School challenged the
prevailing view that dominant firms would frequently eliminate competitors from the
market by engaging in predatory pricing campaigns, forcing smaller firms to sell at a loss
(below cost) until they were forced to close down or sell out to the dominant firm at a
steep discount, effectively eliminating competition and facilitating monopolization.
Plaintiffs alleging price predation by a competitor bring suit for illegal monopolization or
attempting to monopolize under Sherman Act §242 or under the provisions of the
Robinson-Patman Act regarding price discrimination.43 The classic finding of price
predation in antitrust is Justice White’s ruling in the Standard Oil case, which John
McGee undertook to disprove, armed with only the principles of price theory and the

42. “Every person who shall monopolize, or attempt to monopolize, or combine or conspire with
any other person or persons, to monopolize…shall be deemed guilty of a misdemeanor…” 15 U.S.C.A. § 2
43. “It shall be unlawful for any person…to discriminate in price between different purchasers of
commodities of like grade and quality…where the effect of such discrimination may be substantially to
lessen competition or tend to create a monopoly” 15 U.S.C.A. § 13(a)
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voluminous trial record of that case, which Justice White had largely set to one side in
order to hand down an opinion of manageable proportions.
In the intervening years since McGee’s publication of Director’s analysis of
predatory pricing, the Supreme Court has heard few cases involving allegations of price
predation, turning down several petitions for certiorari review of appellate court rulings
involving the practice.44 But is the Court’s reticence to review this area of antitrust law
evidence of failure or success on the part of the Chicago School theorists? The most
important Supreme Court opinion in this area in recent years is certainly that of Brooke
Group Ltd. v. Brown & Williamson Tobacco Corp.,45 and, as we will see, it shows a
Court resistant in at least one important way to the arguments of Chicago School theorists
in this area of the law, yet receptive to incorporating those arguments when in accord
with precedent and statutory language, and supported by the facts of the case.
Since the Court’s American Tobacco decision, the American cigarette industry
has remained highly concentrated, with six firms making up the great majority of the
market, and the top two firms, Phillip Morris and R. J. Reynolds, holding 40% and 28%
of the market share, respectively. Brooke Group arose out of a dispute between two of the
lesser firms in the industry, plaintiff Liggett & Myers (formerly Brooke Group, with a
market share of about 2% when the dispute began) and defendant Brown & Williamson
44. See, for example, International Air Industries v. American Excelsior Co., 517 F.2d 714 (5th
Cir.1975), cert denied, 424 U.S. 943 (1976); William Inglis & Sons Baking Co. v. ITT Continental Baking
Co., Inc., 668 F.2d 1014 (9th Cir.1981), cert. denied, 459 U.S. 825 (1982); Zoslaw v. MCA Distribution
Corp., 693 F.2d 870 (9th Cir.1982), cert. denied, 460 U.S. 1085 (1983); Transamerica Computer Co. v.
IBM Corp., 698 F.2d 1377 (9th Cir.), cert. denied, 464 U.S. 955 (1983); D.E. Rogers Assoc., Inc. v.
Gardner-Denver Co., 718 F.2d 1431 (6th Cir.1983), cert. denied, 467 U.S. 1242 (1984); Phototron Corp. v.
Eastman Kodak Co., 842 F.2d 95 (5th Cir.), cert. denied, 486 U.S. 1023 (1988); Stitt Spark Plug Co. v
Champion Spark Plug Co., 840 F.2d 1253 (5th Cir.), cert. denied, 488 U.S. 890 (1988); A.A. Poultry Farms
v. Rose Acre Farms, 881 F.2d 1396 (7th Cir.1989), cert. denied, 494 U.S. 1019 (1990); International Travel
Arrangers v. NWA, 991 F.2d 1389 (8th Cir.), cert denied, 510 U.S. 932 (1993)
45. 509 U.S. 209 (1993)
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(with a market share of 12%), who, along with the other leading firms, engaged in an 18month price war in the rapidly growing economy cigarette sector of the market. Liggett
had begun selling generic cigarettes—unbranded, with plain black and white packaging,
sold at a discount of 30% from premium brands—in 1980.
For most of the 20th century, the cigarette industry has been marked by its lack of
price and brand competition, with each firm maintaining its market share and reaping
oligopoly profits from its supra-competitive pricing. Prices across the industry were
acknowledged to have biannually increased for a number of years in lockstep, behavior
traditionally held to signal oligopolistic pricing practices. But by 1980, the industry was
beginning to change: fewer Americans were taking up smoking in response to fears about
the health risks involved and hikes in the federal excise tax, and the industry, in a plight
similar to that already discussed in the coal and oil industries,46 found itself with excess
production capacity in this shrinking market. It was in this context that Liggett initiated
its campaign to market generic cigarettes at extremely discounted prices. This move was
soon met by each of the leading firms, with RJ Reynolds moving first to discount its
Doral brand cigarettes so that they would be competitively priced with the Liggett ‘black
and whites,’ quickly followed by Brown & Williamson, which was ‘hardest hit, because
many of Brown & Williamson’s brands were favored by consumers who were sensitive
to changes in cigarette prices.’47 In the ensuing price war, prices for generic cigarettes
continued to drop, with the plaintiff contending that, for a time, defendant’s prices
dropped below the average variable cost (AVC) of production—that Brown &

46. Appalachian Coals, Inc. v. U.S., 288 U.S. 344 (1933); U.S. v. Socony-Vacuum Oil Company,
310 U.S. 150 (1940)
47. 509 U.S. 209, 213 (1993)
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Williamson was selling at a loss in an effort to remain competitive. In addition to price
competition at the level of list price, firms also adopted volume rebates to wholesalers in
order to spur orders. Eventually, Liggett was forced by this competition to raise its prices
once more to supracompetitive levels, at which point the industry returned to a schedule
of biannual lockstep price increases across all product lines. Though the generics
remained, their prices were gradually brought much closer in line with those of the
premium-branded cigarettes.
Upon losing its price war with Brown & Williamson, Liggett filed suit against the
firm, alleging violations of the Robinson-Patman Act’s prohibition of anticompetitive
price discrimination and claiming that Brown & Williamson’s rebates had been integral
to its implementation of a predatory pricing scheme. Note the twist to the traditional
predatory pricing argument here: Liggett did not claim that list prices had dropped below
AVC, but only that list prices, after volume rebates were applied, dropped below the cost
of manufacture. The argument presented was that, through the mechanism of volume
rebates, the manufacturer would be able to elude the law’s plain prohibition of predatory
pricing. The plaintiffs won a large damage award from the jury, only to have the award
set aside by the judge. This ruling was affirmed, and in important parts expanded, by the
Fourth Circuit court.
Justice Kennedy wrote for a six-justice majority, the Chief Justice and Justices
O’Connor, Scalia, Souter and Thomas joining. Kennedy sustained the lower court
rulings, and in so doing secured a major victory for advocates of a Chicago School
approach to allegations of predatory pricing, setting an almost impossibly high bar for
plaintiffs hoping to recover damages from predatory pricing. But if the decision was a
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victory for the Chicago School theorists and their critique of the predatory pricing
rationale, this victory was qualified in important ways by Kennedy, who was careful not
to go too far in revising the law, refusing to acknowledge, just as in the Eastman Kodak
case, a per se rule precluding plaintiffs from arguing that defendants had engaged in
oligopolistic predatory pricing.48 As is perhaps characteristic of Kennedy opinions, the
most important aspect of the opinion is the one which draws least attention, for it
functionally overturns the Warren Court predatory pricing precedent in the Utah Pie49
case without explicitly saying it is doing so, or giving its reasons for why Utah Pie was
wrongly decided.
Unlike Brooke Group, Utah Pie dealt with the price fluctuations within a single
regional, rather than national, market over a period of four years, rather than in the
context of more than a century of pricing practice, and with what economists would later
understand to be legitimate questions about the elasticity of demand within the product
market (i.e. are consumers of frozen pies really distinct from consumers of fresh pies?).
Like Brooke Group, the case was concerned primarily with alleged misconduct between
several competing firms in which price discrimination and a predatory pricing scheme
were alleged to have taken place. In both cases the jury found for plaintiffs and awarded
treble damages, only to have its ruling overturned by the judge and this decision upheld
48. Indeed, Kennedy cites Eastman Kodak in saying so, pointing out that “The Court of Appeals’
opinion does not contain the traditional apparatus of fact review; rather, it focuses on theoretical and legal
arguments….To the extent that the Court of Appeals may have held that the interdependent pricing of an
oligopoly may never provide a means for achieving recoupment and so may not form the basis of a primary
line injury claim, we disagree. A predatory pricing scheme designed to preserve or create a stable
oligopoly, if successful, can injure consumers in the same way, and to the same extent, as one designed to
bring about a monopoly. However unlikely that possibility may be as a general matter, when the realities of
the market and the record facts indicate that it has occurred and was likely to have succeeded, theory will
not stand in the way of liability.” 509 U.S. 209, 224 (1993)
49. Utah Pie Co. v. Continental Baking Co., 386 U.S. 685 (1967)
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by the Court of Appeals. White’s opinion specified no test for establishing cost, and,
supporting the jury’s verdict on evidence of differentiation in price alone (defendants
discounted deeply in the Salt Lake City market compared to other comparable regional
markets) reversed the judgment of the Court of Appeals, remanding the case to that court
for further proceedings. There is no mention of the requirement that plaintiffs show
evidence not only of price predation, itself almost indistinguishable from price
discrimination without some standard for determining cost, but also grounds for a
reasonable expectation of recouping profits foregone during the period of predation, the
standard adopted by Kennedy in Brooke Group. In addition to its loose economic
reasoning, White’s opinion is most conspicuously different from Kennedy’s in its
repeated references to the competence and reasonableness of juries. More than ten times
over the course of the opinion he holds that “the jury was entitled to conclude,” or some
variant thereof, language markedly different from that adopted by Kennedy. One
unintended consequence of the incorporation of price theory into antitrust decisionmaking would seem to be an increase in the tendency of appellate courts to vacate the
findings of juries, award summary judgment, and otherwise remove the evaluation of
economic data from jurors.50 Finally, it may also be worth noting the language of
Stewart’s Utah Pie dissent, which, after noting the near-monopolistic (66.5 % of market
share) status of Utah Pie in the Salt Lake City area at the beginning of the period in
question, observes that “the Court has fallen into the error of reading the RobinsonPatman Act as protecting competitors, instead of competition” since the most obvious

50. Cf. Richard Posner, “The Law and Economics of the Economic Expert Witness,” 13 Journal
of Economic Perspectives 91 (1999).
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result of the disputed conduct was a general decline in prices, and “lower prices are the
hallmark of intensified competition.”51
Rather than dealing directly with the several problems posed by White’s Utah Pie
opinion, he refers only generally to that case, and the ridicule to which it has been subject
in the intervening years. 52
We do not regard the Utah Pie case itself as having the full significance attributed
to it by its detractors. Utah Pie was an early judicial enquiry in this area and did
not purport to set forth explicit, general standards for establishing a violation of
the Robinson-Patman Act.53
This reading of Utah Pie influences the remainder of Kennedy’s opinion in two important
ways. First, in refusing to accept the interpretation given that opinion by Chicago School
commentators like Bowman, Bork and Posner, Kennedy, like Scalia and Stevens before
him, is upholding the independence of the Court, distinguishing between the creative
license of the commentariat and the liberty of a Court bound by procedure, precedent, law
and, most importantly, the Constitution. Substantial unanimity in the scholarly
community regarding the significance of an opinion left untouched by the Court for
twenty-five years does not require the Court, when it does finally review the precedent, to
adopt the same interpretation of that case as the commentators, nor need the Court accept
their understanding of the meaning of its precedent. The judiciary is insulated from
political and popular pressures for a reason, and Kennedy draws on this institutional
resource here in distinguishing the Court’s interpretation of its precedent from those of
legal and economic experts. Kennedy adopts a pragmatic approach to antitrust precedent,
51. (Stewart, J., dissenting) 386 U.S. 685, 705-6 (1967)
52. Kennedy names several commentators vilifying the opinion, including Bowman, Bork and
Posner.
53. 509 U.S. 209, 216 (1993)
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making allowances for the Court to learn from its experience with certain kinds of
business conduct. For Kennedy, as we have already seen in his Leegin opinion, concern
for stare decisis in antitrust law is de-emphasized, much like O’Connor’s Khan opinion.
Moreover, he tends to emphasize the importance of rule of reason analysis and its careful
attention to the ‘realities of the market’ over the traditional course of development in the
law through precedent and analogy. In contrast to the overly theoretical arguments of the
Appellate Court, Kennedy’s decision reflects the pragmatism which has come to
characterize his antitrust jurisprudence.
Justice Stevens’ dissent highlights what he deems to be a troubling element of
Kennedy’s opinion: its willingness to overturn jury findings and rule broadly on the
factual record despite signs of insufficient familiarity with that record. Seen from this
vantage, both Utah Pie and Brooke Group present the Court with the question of jury
competency, or of how economically sophisticated the average juror is likely to be.
Justice White’s Utah Pie opinion shows a willingness to defer to juries, and a distaste for
the Court of Appeals’ willingness to dismiss the damages awarded by the jury due to
their lack of economic sophistication. Nevertheless, despite this distaste, White refuses to
decide the case outright. Rather, he appropriately limits his decision to a reversal of the
Court of Appeals’ reversal, and remands the case for further proceedings. On the other
hand, Justice Kennedy builds on the logic of the Brooke Group Court of Appeals ruling,
setting out in terms of economic theory the body of knowledge which a ‘reasonable jury’
should be capable of understanding, and against which no reasonable juror would be
capable of arguing.54 Though he claims to distance himself from the approach adopted by

54. “Liggett places its principal reliance on direct evidence of price behavior. This evidence
demonstrates that the list prices on all cigarettes, generic and branded alike, rose to a significant degree
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the Brooke Group Court of Appeals, his opinion, like that of the lower court, relies
heavily on assumptions about the behavior of firms in oligopolistic markets, to the
exclusion of the facts presented in the record, in order to explain and justify his extremely
strict standards for finding an oligopolistic scheme of price predation. When it does
descend to the facts of the case, it does so largely without precision, and generally shows
the burden, acknowledged by the Court since White’s Standard Oil opinion, of treating
briefly and competently a voluminous trial record. Kennedy closes in near-apologetic
tones which nevertheless do little to elucidate the new standard set forward by the
opinion:
We understand that the chain of reasoning by which we have concluded that
Brown & Williamson is entitled to judgment as a matter of law is demanding. But
a reasonable jury is presumed to know and understand the law, the facts of the
case, and the realities of the market. We hold that the evidence cannot support a
finding that Brown & Williamson’s alleged scheme was likely to result in
oligopolistic price coordination and sustained supracompetitive pricing in the
generic segment of the national cigarette market. Without this, Brown &
Williamson had no reasonable prospect of recouping its predatory losses and
could not inflict the injury to competition the antitrust laws prohibit.55
In the wake of Brooke Group, the Court’s posture toward allegations of price predation in
oligopolistic markets appears substantially altered, having adopted more economically
during the late 1980s….Liggett argues that this would permit a reasonable jury to find that Brown &
Williamson succeeded in bringing about oligopolistic price coordination and supracompetitive prices in the
generic category sufficient to slow its growth, thereby preserving supracompetitive branded profits and
recouping its predatory losses. A reasonable jury, however, could not have drawn the inferences Liggett
proposes. All of Liggett’s data is based upon the list prices of various categories of cigarettes. Yet the jury
had before it undisputed evidence that during the period in question, list prices were not the actual prices
paid by consumers….Especially in an oligopoly setting, in which price competition is most likely to take
place through less observable and less regulable means than list prices, it would be unreasonable to draw
conclusions about the existence of tacit coordination or supracompetitive pricing from data that reflects
only list prices.” 509 U.S. 209, 220 (1993) This point is challenged directly by Stevens, who concedes that
“to be sure, some portion of the volume rebates granted distributors was passed on to consumers in the
form of promotional activity, so that consumers did not feel the full brunt of the price increases.
Nevertheless, the record amply supports the conclusion that the post-1985 price increases in list prices
produced higher consumer prices, as well as higher profits for the manufacturers.” 509 U.S. 209, 236
(1993)
55. 509 U.S. 209, 232 (1993)
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rigorous standards for evidence in support of such a claim, and having substantially
narrowed the scope of a “reasonable jury” in evaluating such claims and awarding
damages. Nevertheless, the victory of the price theorists in this area of the law is
qualified in two important respects: 1) the Court once again refused defendant’s efforts to
adopt a new per se rule, this time prohibiting allegations of price predation in
oligopolistic markets from receiving a hearing at the bar, and 2) by adopting a more
pragmatic, minimalist approach to precedent, the strength of this decision in limiting the
Court’s decision in future cases of a similar nature is likely to be weakened; continued
application of rule of reason analysis will allow future courts to adopt an equally
pragmatic approach in the future.

The Robinson-Patman Act and the Limits of Chicago School Reform
Perhaps the most remarkable failure of the Chicago School in its efforts to reform
federal antitrust policy before the bar of the United States Supreme Court has been that
Court’s continued refusal to overlook, gloss, judicially amend or otherwise neglect the
specific provisions of the Robinson-Patman Act in the name of economic reasonableness.
Though, taken to its extreme, Chicago School analysis would require little more than the
Sherman Act prohibitions against monopolies, monopolization and restraints of trade,
commentators have thus far focused their efforts on judicial amendment of the RobinsonPatman Act alone, a strategy not unlike that adopted in the area of per se rules and
vertical restraints. Bork and Posner both repeatedly object to the fact of Robinson-
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Patman’s existence56 and argue that the law should refrain from reviewing price
discrimination altogether.
The Court has, so far, taken a markedly different approach to Robinson-Patman.
Speaking for the Court in Texaco v. Hasbrouck, Justice Stevens rebuked the defendant’s
Chicago-inspired critique of Robinson-Patman, explaining that “unlike scholarly
commentators, we have a duty to be faithful to congressional intent when interpreting
statutes, and are not free to consider whether, or how, the statute should be rewritten.”57
Similarly, in its opinion Great Atlantic & Pacific Tea Company, Inc. v. FTC,58 the Burger
Court built on the Warren Court’s rejection of the rather crude argument of defendants
that “it would be ‘bad law and bad economics’ to make discriminations unlawful even
where they may be accounted for by cost differentials or where there is no competitive
injury;” recognizing that “this Court is not in a position to review the economic wisdom
of Congress,” the Court stated that “we cannot supply what Congress has studiously
omitted.”59 Finally, the Court’s Brooke Group opinion stands as a powerful recent
reminder that the Court, though open to pro-competitive and profit-maximizing

56. Despite beginning with the disclaimer that “there is no need here to delineate RobinsonPatman’s seemingly endless complexities and perversities” the fact remains that, after the Sherman Act, it
is the statute dealt with by Bork in the greatest detail and at greatest length, and subject to caustic critique
throughout. Bork, Antitrust Paradox, 383, 382-401. As already treated above, Posner’s approach, though
equally critical of the statute, is largely to ignore Robinson-Patman, distinguishing between the economic
meaning of price discrimination, which he treats at great length, and its legal meaning, “whose intricate and
often perverse requirements will not be discussed in this book.” Posner, Antitrust Law, 62.
57. Texaco, Inc. v. Hasbrouck 496 U.S. 543, 568 n27 (1990) Texaco failed to persuade the Court
to adopt a new blanket exemption for all ‘functional discounts,’ the Court insisting, rather, on a literal
reading of the text of the Act and a thorough assessment of the facts particular to each case. Though
Chicago advocates were successful in removing impediments to defendants exculpatory arguments before
the bar, the Court consistently refrained from granting defendants new privileges and immunities in
addition to removing procedural limitations.
58. 440 U.S. 69 (1979)
59. FTC v. Simplicity Pattern Co., 360 U.S. 55, 67, 79 (1959).
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explanations of business practice, will not be made to overlook the specified terms of the
Robinson-Patman Act for limiting anticompetitive price discrimination.
Unlike the latter-day Chicagoans Bork and Posner, no record exists of Aaron
Director ever explicitly calling for the overturning of the Robinson-Patman Act (or any
other antitrust statute, for that matter). Nor was any of the research conducted by his
students while he ran the Antitrust Project directed toward this end. Rather, his efforts
were focused on developing the price theory-based arguments which, if accepted at bar
from antitrust defendants, would have the de facto effect of overturning these Sherman
Act amendments without doing so de jure.60 Director’s concern was less with the
language of particular antitrust statutes, no matter how fallacious their economic rationale
according to price theory, and more with the body of judicially constructed per se rules
which had the effect of preventing defendants from presenting reasonable arguments in
court defending the profit-making and pro-competitive motives behind their business
practices. Had the Chicago School simply confined itself to the goal of eradicating per se
analysis and advocating a return to the rule of reason, there would be little room for
quibbling about its success in remaking the law in its own image in Court. To the extent
that advocates of the Chicago School of antitrust analysis remained true to Director’s
initial project, they have little to complain of today.
Nevertheless, the arguments of Director, carried to their logical conclusions,
quickly run afoul of each of these statutes, leaving the Court with the unenviable task of
balancing the rigorously logical, theoretically consistent arguments of defendants with
60. In this light, Director’s critique of tie-ins can be seen as an assault on the theoretical
foundations of the Clayton Act, and the critique of predatory pricing an oblique attack on the RobinsonPatman Act’s prohibition of anticompetitive price discrimination. In both instances, Director’s arguments
bolster the position of defendants seeking to escape prosecution under amendments to the Sherman Act,
rather than under the Sherman Act itself.
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the prohibitions and prescriptions found in the antitrust statutes. The primary purpose of
the great majority of legislative amendments to the Sherman Act seems to have been to
add to the Court increasing discretionary authority under which it might catch monopoly
in its incipiency, keep it in check, and thereby preserve competition in the economy.
Rather than deciding for one side or another, the Court has chosen to preserve its
independence and adopt the flexible, pragmatic approach known today as rule of reason
analysis. Under the rule of reason, plaintiffs and defendants are each invited to present
economic evidence and theoretical support alternately attacking or defending particular
business practices within a unique market context. Though the Court has frequently
adopted the economic theory to account for economic phenomena offered by advocates
of the Chicago School in recent years, in refusing to freeze these decisions in place
through the adoption of new, pro-business, bright line per se rules protecting certain
business practices from antitrust scrutiny, the Court has retained a great deal of its
independence in this area, leaving future plaintiffs with the hope that new theories, betterfitted to contemporary market realities, may, in the future, bring about yet another
antitrust revolution. In Chapter Ten we turn to an examination of two emergent postChicago schools of thought, and a consideration of their potential impact on the future
development of antitrust law.
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CHAPTER TEN
Post-Chicago Antitrust and the Rise of Behavioral Economics

“That most of us identify antitrust policy with consumer welfare is itself some measure of
Chicago’s influence. Nothing reflects the influence of an idea so much as the acceptance
and use of its language, even if it is not always used in the same way.”
--- Thomas E. Kauper,
How the Chicago School Overshot the Mark
Unlike the Harvard School theorists, who emphasized the importance of market
structure and advocated continuous scholarly engagement with the phenomena specific to
particular industries, and in opposition to whose arguments the Chicago School theorists
were led to develop policy proposals of their own, post-Chicago theorists,1 as the name
suggests, have been reluctant to remove themselves completely from the project of the
Chicago School theorists to reform the administration and interpretation of the antitrust
statutes. Like Chicago theorists, they tend to advocate a single-goal, economics-centric
policy; Chicagoans and post-Chicagoans agree that antitrust should be grounded
exclusively in the language of economics.2 But if the two camps of theorists share certain
strengths, they also share some weaknesses. As no less an authority than Herbert
Hovenkamp has quipped, “just as Chicago School antitrust policy became oversold, post-

1. Jean Tirole, The Theory of Industrial Organization (Cambridge, Mass.: MIT Press, 1988);
Thomas G. Krattenmaker and Steven C. Salop, “Anticompetitive Exclusion: Raising Rivals’ Costs to
Achieve Power over Price,” 96 Yale Law Journal 209 (1986); Jonathan B. Baker, “Recent Developments in
Economics that Challenge Chicago School Views,” 58 Antitrust Law Journal 645 (1989)
2. “Through the influence of Chicago, economics has become the essence of antitrust.” Baker,
“Recent Developments” 646.
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Chicago antitrust has been oversold as well.”3 The real value of post-Chicago economics,
as Hovenkamp goes on to say, “is its renewed recognition that markets are more varied
and complex than the orthodox Chicago School was willing to admit.” Hovenkamp is
certainly right on both points, and yet, in emphasizing to so great an extent the significant
influence of changes in economic theory on the Court’s antitrust jurisprudence, he seems
not to give the Court its due. Indeed, if there is one great difference between the work of
Hovenkamp and that undertaken here, it is this: where Hovenkamp tends to treat
economic theory as primary, and to downplay the importance of institutional norms and
political considerations, my effort has been to reveal and defend the primacy of the
judiciary in antitrust enforcement. Where Hovenkamp sees in antitrust the evolution of
economic theory, I would emphasize the important role that the law—and most
particularly the higher law of the Constitution, and the institutional dynamics it puts in
place—has played in shaping the development of antitrust enforcement, a role all but
neglected by antitrust scholars for the past thirty years. Law and politics, not
developments in economic theory, have played the most important role in shaping the
Court’s enforcement of the antitrust statutes. It does indeed seem to be true that
Chicagoans tended to err on the side of simplicity, and that post-Chicago theorists have
shown a tendency to err in the other direction, criticizing the relatively simplistic models
of the price theorists for failing to do justice to the complexities of what Justice Kennedy
has called “the realities of the market,”4 but the more important point is that it is the

3. Herbert Hovenkamp, The Antitrust Enterprise: Principle and Execution (Cambridge, Mass.:
Harvard University Press, 2005), 39.
4. (Kennedy, J. Opinion of the Court) Brooke Group v. Brown & Williamson Tobacco Corp., 509
U.S. 209, 263 (1993).

251

courts, not the economic theorists, who have the stronger record when it comes to dealing
with such realities.
The great victory around which post-Chicago scholars have rallied is the Court’s
decision in the Eastman Kodak case. There, as we saw in Chapter Nine, the Court
rejected the price theory-based argument that firms lacking market power in the primary
market (in this case, the market for high-speed photocopiers) should be deemed exempt
per se from allegations of anticompetitive behavior in the secondary or derivative market
for parts, service, and repair. Chicagoans claim that, while in some cases irrational
consumers may persist in buying from manufacturers who choose to sell cheap in the
primary market only to limit supply and charge supracompetitive prices in the secondary
market, once consumers have “sunk costs,” consumers will generally tend to avoid
manufacturers with such a reputation, and manufacturers will adjust their anticompetitive
behavior, or suffer the consequences in the primary market. If repair parts and service
costs on Kodak machines remain high over the intermediate to long-term, Kodak is likely
to lose customers to competitors, such as Xerox. Post-Chicago theorists concede that
while this argument makes good sense, generally speaking, substantial harm to
competition may nevertheless result from adoption of a new per se rule which would
prevent plaintiffs from showing how such behavior, when actually adopted in a specific
business context, has harmed competition. Thus, Eastman Kodak represents an important
point of articulation in the Court’s jurisprudence for a reason which few commentators
have appreciated. Having eliminated per se rules across all areas of antitrust law, the
Chicago School attempted to institutionalize its principles in a new regimen of price
theory-based per se rules. The important development to be found in the instant case is
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that here we find plaintiffs adapting to the new regime, accepting the new economic
foundations of antitrust, and making economic arguments before the Court for which the
defendant’s economists have little to say beyond accusations that their theory is
unsupported in the literature, and therefore proven to be both bad economics and bad law.
The adversarial nature of court proceedings and the pragmatic, evidence- and argumentbased structure of rule of reason analysis led the Kodak Court to adopt an economic
explanation in conflict with Chicago School views.
Several years prior to the Court’s Eastman Kodak decision, post-Chicago scholar
Jonathan Baker had predicted the declining relevance of the Chicago School to new
developments in antitrust.
The Chicago School has rebuilt antitrust on a foundation of economics. But
antitrust can adopt an economic methodology without accepting the Chicago
School’s interpretation of every business practice. As economic theory develops
and new empirical tools are created, antitrust interpretation will evolve beyond the
Chicago School’s views.5
Indeed, long before either Chicagoans or post-Chicagoans had entered the scene,
historian Richard Hofstadter had identified what is perhaps the more fundamental
explanation for the development marked by the Eastman Kodak decision: once antitrust
became institutionalized and bureaucratized around the time of the second New Deal,
with regular federal support for the agencies and sufficient concern from business leaders
to merit their hiring counsel specifically devoted to avoiding costly antitrust trials,
developments like Eastman Kodak became inevitable.6 So long as the agencies continue

5. Baker, “Recent Developments” 655.
6. “Since no layman can any longer concern himself with the enormous body of relevant case law
or with the truly formidable literature of economic analysis and argument that has come to surround the
issue, the potentialities of antitrust action have become almost exclusively the concern of a technical elite
of lawyers and economists. Indeed, the business of studying, attacking, defending, and evaluating
oligopolistic behavior and its regulation has become one of our lively small industries, which gives
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to receive current levels of funding from Congress, and business firms remain convinced
that expert counsel can help to discount the likelihood of litigation, incentives will remain
high for both plaintiffs and defendants to continue sponsoring the adversarial scholarship
and expertise of the Chicago and post-Chicago Schools. Economic experts will continue
to disagree, and any attempt to import an economic model or school into the fabric of
antitrust law by means of a new per se regime will be met with heightened incredulity
under rule of reason proceedings.
Nevertheless, with Eastman Kodak now more than fifteen years old, post-Chicago
theorists have few additional triumphs to which they can point. As Herbert Hovenkamp
has explained,
To the extent that it rests on grounds of administrability, antitrust’s reluctance to
advocate a general use of post-Chicago economics is a contingent rather than
immutable truth. There is nothing inherently wrong with much of post-Chicago
antitrust analysis. The problem is that in many cases the analysis has not yet been
transformed into rules that a court can apply with confidence that it is making
markets work better.7
The adversarial nature of American court proceedings ensures that the principle of
competition, even amongst the varying models and theories of economists, will continue
to be recognized in the courtroom. The per se rules which the Chicago School sought to
undermine tended to limit or stifle the degree of competition permitted before the Court

employment to many gifted professional men. No doubt this is another, if lesser, reason why antitrust has
become self-sustaining: it is not our way to liquidate an industry in which so many have a stake.” Richard
Hofstadter, “What Happened to the Antitrust Movement?” in The Paranoid Style in American Politics and
Other Essays (Cambridge, Mass.: Harvard University Press, 1964) 236-7. A version of the essay was
originally published in The Business Establishment, Earl F. Cheit, ed. (New York: John, Wiley & Sons,
Inc., 1964) bearing the subtitle “Notes on the Evolution of an American Creed,” but the subtitle was
dropped and the essay was substantially revised for inclusion in the collection of essays.
7. Hovenkamp, Antitrust Enterprise, 49.

254

itself, and thereby represented a sort of judicial erection of monopoly power.8 One
justification for these rules had been that their adoption would tend to make the operation
of the judiciary itself more efficient by setting limits on pre-trial discovery and the depth
of enquiry into market conditions required at trial, and allowing plaintiffs quick look
verdicts and treble damages. Price theorists argued that these rules, while making courts
more efficient, had an undue chilling effect on competitive behavior in the market place,
discouraging firms from engaging in full competition for fear that failed competitors
might take them to court. Thus, there is some irony that the Chicago School advocates a
return to the rule of reason in the name of efficiency, since it was largely a concern with
increased efficiency, along with bringing an unprecedented degree of clarity and
consistency to the administration of the antitrust laws, which led the Court to adopt per se
rules in the first place. In replacing per se rules with rule of reason analysis and
establishing economically-defined consumer welfare, or allocative efficiency, as the sole
policy goal of the antitrust statutes, Chicagoans offered the same justifications put
forward by the initial advocates of per se regimentation of antitrust—namely, that
Chicago-based reform would bring increased efficiency, theoretic consistency, and
predictability to the administration of the antitrust laws. What the post-Chicagoan victory
in Kodak tells us, however, is that, despite its success in destroying the Harvard School
regimentation of antitrust law, Chicago School economists will continue to find their
views challenged, and occasionally defeated, in courts adopting the rule of reason.

8. On this point it might help to recall Potter Stewart’s Von’s Grocery complaint, during the
period of Harvard School antitrust preeminence, that “the Government always wins.” 384 U.S. 270, 301
(1966).
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Homo Economicus: Dead or Alive?
In just the same way that price theorists succeeded in challenging the views of
Harvard School structuralists in court, and the more sophisticated game theoretic models
of the post-Chicagoans have occasionally trumped the elegant models of the Chicagoans,
recent developments in the literature of economics suggest that, in the future, plaintiffs
may increasingly have recourse to the work of behavioral economists such as Daniel
Kahneman, Richard Thaler, and Dan Ariely. Unlike the work of the post-Chicagoans,
which is acknowledged by most commentators to suffer in court due to its complexity
and the inability of its advocates to reduce it to a number of straightforward principles,
behavioral economists have had surprising success in recent years demonstrating the
relevance of their work to a general audience.9
The work of behavioral economists, as with that of each important new
development in economics, begins with the observation of certain phenomena which the
regnant economic consensus model fails to address. In this sense it carries the postChicago critique of Chicago School theorists one step further, showing how both schools
place undue emphasis on the notion of the rational actor, leading their models to take on
certain systemic biases and weakening their predictive capacity. In a sense, the continued
development of economics is simply a product of the growth and improvements in data
collection. Economists today have a wealth of facts and numbers undreamt of by
9. Two recent examples of efforts to bring the findings of behavioral economists to bear on
questions of interest to a general audience are Nudge: Improving Decisions About Health, Wealth and
Happiness by Richard Thaler and Cass Sunstein, and Predictably Irrational by Dan Ariely. Both books
demonstrate the ways in which behavioral economists, by means of their experiments with human subjects,
have been able to suggest answers to problems of consumer behavior which would otherwise have gone
unanswered by traditional economists working from the assumption that consumers tend to behave
rationally as profit and utility maximizers. Though the books examine practical questions in several areas
of public policy, the great synthesis of antitrust law and behavioral economics has not yet been published.
Indeed, as we will see below, the much larger field of law and behavioral economics is only beginning to
take shape.
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economists in the 19th century. This development explains the increasing sophistication
of economic schools of thought from Edward Chamberlin’s still largely non-empirical
monopolistic competition through the hyper-formalized models of the post-Chicagoans.
In this sense, the behavioral economists present us with something new, for they attempt
to blend the insights of psychology and its behavioral experimentation with the principles
and models of neo-classical price theory. It lies beyond the scope of the present work to
undertake an account of the whole of behavioral economics. Rather, we undertake here a
review of the work of certain scholars who, in recent years, have sought to popularize
behavioral economics, and to apply the principles of their discipline to the study of law
and economics.10
The first principle of behavioral economists is that of bounded rationality. While
economists assume market behavior to be that of equally rational and self-interested
individuals, behavioral economists have found time and again that certain imperfections
in the market lead to systemic biases, causing the market to perform substantially
different than predicted by the models of conventional economics. Market actors are
often limited by memory flaws, weak computational skills, and deficiencies in
information. Whereas price theorists, concerned primarily with creating an elegant and
generally useful model, chose to overlook these factors, behavioral economists are
engaged in an effort to model actual decision-making. Later developments have
10. Christine Jolls, Cass R. Sunstein, and Richard Thaler, “A Behavioral Approach to Law and
Economics,” 50 Stanford Law Review 1471 (1998); Richard A. Epstein, “Behavioral Economics: Human
Errors and Market Corrections,” 73 University of Chicago Law Review 111 (2006); Amos Tversky and
Daniel Kahneman, “Judgment Under Uncertainty: Heuristics and Biases” in Judgment Under Uncertainty:
Heuristics and Biases, Daniel Kahneman, Paul Slovic and Amos Tversky, eds. (Cambridge: Cambridge
University Press, 1982); Richard Thaler and Cass R. Sunstein, Nudge: Improving Decisions About Health,
Wealth and Happiness (New York: Penguin, 2008); Dan Ariely, Predictably Irrational: The Hidden Forces
That Shape Our Decisions (New York: HarperCollins, 2009). For a more informal and topical venue airing
the views of Chicago School economists, see the Becker-Posner blog: http://uchicagolaw.typepad.com
/beckerposner/ (accessed March 12, 2010).

257

emphasized further limits in actual decision-making, chief among them bounded
willpower and bounded self-interest. Taken together, these findings have led behavioral
economists to challenge the assumptions of supply-side economists, contending that,
regardless of the behavior of firms, consumer behavior fails to conform to the models of
price theory. This does not lead behavioralists to reject the economist’s endeavor,
however, but rather to qualify and help to perfect the inherited economic models.
The difference between conventional and behavioral law and economics is not
just a difference in the validity of the assumptions about human behavior. While
the assumptions of unbounded rationality, willpower, and self-interest are
unrealistic, the force of behavioral economics comes from the difference in its
predictions….In this sense, our analysis is consistent with the precept originally
proposed by Milton Friedman: Economics should not be judged on whether the
assumptions are realistic or valid, but rather on the quality of its predictions.11
Thus, should behavioral economists seek to apply their expertise to antitrust law—I have
found no evidence that this has been done to date, and predict that it will eventually be
attempted merely on the historic precedent that major developments in economics, no
matter how unlikely, will eventually show up in antitrust litigation as a plausible
explanation of phenomena for one party or the other—they are likely to claim, like postChicagoans, merely to be quibbling with the price theorists over particulars, while
accepting the economic interpretation and orientation given the antitrust laws by the
Chicago School. But such ‘quibbling’ among economists could still lead to dramatic
change and improvement in the administration of the law, and it may not be so early in

11. Jolls et. al., “Behavioral Approach” 1484. Perhaps more to the point is the critique of
conventional law and economics for justifying most laws (including the antitrust laws) in terms of
allocative efficiency alone, rather than acknowledging the standard of fairness. “Our point is not the general
(and rather obvious) one that fairness concerns and bounded rationality may shape the content of the law;
we seek to show specifically how behavioral analysis has real predictive and explanatory power. We also
do not claim that fairness concerns and bounded rationality explain every aspect of the content of the law—
just that they provide a useful supplement to existing explanations.” Ibid., 1509.
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the process as to ask a few questions regarding the likely impact of behavioral economics
on the development of antitrust law.
First, we might ask, if these arguments do show up in court, which party is most
likely to present them, and why? As we saw in Chapter Seven, the Chicago School was
born out of Aaron Director’s more general concern with growing support on the Court for
protecting the interests of inefficient small business owners dependent on the government
to shield them from the effects of competition. Along with this trend, Director sensed a
diminished judicial capacity to balance the profit-maximizing motivations of business
behavior with the complaints of small business about centralization and integration. Far
from cultivating the sense of independence and responsibility that was the chief reason
for the Brandeis/Wilson campaign to protect small business interests, Director saw in the
victories of mid-century small business owners the beginnings of a thinly-veiled
corporatism and, perhaps with a sense of foreboding that the events witnessed by Hayek
in Europe were about to repeat themselves in the United States, chose to throw in his lot
with those who, far from seeking the support of government to sustain themselves in
business, sought merely a level playing field and the opportunity to compete without
undue interference from the government. Thus, Director and, through the financial and
institutional support of the Volker Fund-sponsored Antitrust Project, his students, worked
to develop economically-rigorous justifications for a variety of business practices deemed
to be per se unlawful and harmful to competition by the Court. This effort was given an
important rhetorical boost by Robert Bork’s concise argument that the sole goal of the
antitrust laws should be ‘consumer welfare,’ (rather than ‘due concern for profit
maximization’ or, perhaps worse, the explicitly economic ‘allocative efficiency,’ though
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in fact the term implied both). Richard Posner provided general readers with a primer for
antitrust economics, making the incorporation of price theory into the Court’s future
antitrust jurisprudence seem plausible. To the extent that it remained true to this original
policy goal, the Chicago School sought only to replace the per se regime with the rule of
reason in the courts, and to allow defendants an equal opportunity to present the procompetitive justifications for their business practices to the Court in the language of
economics. In this way, the Chicago School helped to bolster the arguments of antitrust
defendants in court.
But these economic arguments were not simply confined to supporting
defendants. Quite the contrary. Prior to the late 1970s, the consensus of economists,
represented by the policy recommendations of the Harvard School, favored the erection
of per se rules and aggressive government policing of anticompetitive behavior, holding
that large firms and concentrated markets tended to stifle competition and slow
innovation. Government lawyers and antitrust plaintiffs led the charge to incorporate
economic expertise into the administration of the antitrust laws, while defendants tended
to seem out of touch, behind the times, and unable to engage the expert economic
testimony of the plaintiffs and the agencies with plausible economic justifications for
their contested behavior.12 Much the same, post-Chicagoans offered to plaintiffs and the
agencies the opportunity to contest Chicago School efforts to replace the old per se
regimentation of the antitrust laws with a new one of their own making, winning many
qualified victories, and one important outright victory in the Kodak decision.

12. Cf. Steven Teles’ account of the difficulties confronted by early supporters of the law and
economics movement in The Rise of the Conservative Legal Movement: The Battle for Control of the Law
(Princeton: Princeton University Press, 2008) 22-108.
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Like the Harvard School and post-Chicago economists, the introduction of
behavioral economics into antitrust litigation is likely to bolster the arguments of
plaintiffs and the agencies, giving them a body of literature and expert opinion with
which to justify allegations that particular business practices, though perhaps made for
reasons of profit-maximization rather than out of any anticompetitive or malicious
animus, harm consumer welfare. Indeed, Bork’s victory in assigning a single goal to
antitrust proceedings may have been a Pyrrhic one, for it assumed that any future
understanding of ‘consumer welfare’ would continue to be grounded in the principles of
price theory, rather than taking on an identity of its own as both law and economics
continued to develop. Chicago School antitrust depends not so much on the Court’s
adoption of consumer welfare as the sole goal of federal antitrust policy, but rather on the
Court’s continued identification of that goal with the principles of price theory. This may
explain the (largely failed) latter-day effort of Chicagoans to push the Court to adopt a
new form of per se regimentation. On the basis of this failure to institutionalize their
reforms, courts are likely to rely primarily on rule of reason analysis, allowing for the
incorporation of further developments in economic theory into the fabric of antitrust law.
Second, we might ask what behavioral economists could hope to add to the
literature that is not already being developed by the post-Chicago theorists. Curiously
absent from most Chicago School accounts of market interactions is any consideration of
consumers themselves. The Chicago School has disciplined the courts and agencies to
concern themselves primarily with business practice and market forces, leaving the
behavior and decision-making processes of individual consumers an unknown variable.
But if the courts have ignored consumer behavior, businesses certainly have not,
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suggesting that maybe such considerations are not so irrelevant as Chicago School
theorists have argued. Indeed, post-Chicago theorists have focused on modeling the
behavior of firms in order to demonstrate how certain practices deemed innocuous by
Chicagoans may in fact have substantial and prolonged anticompetitive effects.
Behavioral economists may hope to add to these accounts models of their own, but
focusing on the behavior, not of firms, but rather of individual consumers. If this could be
incorporated into the post-Chicago theorists’ analysis of strategic decision-making, the
result could be a new consensus model by which business behavior will be evaluated
based on the impact it is likely to have on the decision-making processes of individual
consumers, and, building on the classical antitrust doctrine of predation, a new theory of
anticompetitive behavior could be established. In other words, the application of the
insights of behavioral economists in antitrust proceedings could create a new standard by
which to evaluate business practices, one which draws a much more detailed picture of
the impact of corporate behavior on the bounded rationality, will-power and self-interest
of actual consumers. Such a model could plausibly replace that of the Chicago School,
dramatically reforming the Court’s understanding of consumer welfare.13
We might also ask whether the incorporation of testimony from behavioral
economists into antitrust proceedings would tend to be better-received at the bar than that
13. Consider, for example, the following passage from Thaler and Sunstein, highly suggestive of
the post-Chicago rationale adopted by the Court in the Kodak case: “One question is whether we should
worry even more about public choice architects than private choice architects. Maybe so, but we worry
about both…After all, managers in the public sector have to answer to voters, and managers in the private
sector have as their mandate the job of maximizing profits and share prices, not consumer welfare….the
invisible hand will, in some circumstances, lead those trying to maximize profits to maximize consumer
welfare too. But when consumers are confused about the features of the products they are buying, it can be
profit maximizing to exploit their confusion, especially in the short run but possibly also in the long run
too…The more serious point is that we should be worried about all choice architects, public and private
alike. We should create rules of engagement that reduce fraud and other abuses, that promote healthy
competition, that restrict interest group power, and that create incentives to make it more likely that the
architects will serve the public interest.” Thaler and Sunstein, Nudge, pp. 242-3 (emphases added).
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of the post-Chicagoans and their complex game-theoretic models. Unlike game theory,
behavioral economics has already established a strong reputation as readable or
interesting or practical economics. There are, no doubt, several reasons for such early
success, but such speculation lies beyond the scope of the present work. Here are,
however, two reasons why behavioral economists might serve as more popular and
successful expert witnesses than their Chicago and post-Chicago counterparts. First,
unlike the formal structure of game theoretic modeling, both the problems or questions
and the findings of behavioral economists are most easily related in narrative form: here
is a problem (why is it that consumers often do not save enough for retirement?), here is
one potential reason for and solution to the problem (individual consumers are busy, and
may not take the time to enroll for their employer’s 401K plan if it takes extra effort, but,
for the same reasons, may not opt out if the system is set up so as to automatically enroll
employees in the 401K plan at a preset level, say 8% of annual income) and here is how
we tested our hypothesis (comparing savings rates of employees in a firm where 401K
enrollment is automatic, rather than requiring an additional step, with those of employees
in a more traditional firm) and the conclusion we draw from our experiment (since
employees at the former, innovative firm tended to save significantly more for their
retirement than those in more traditional firms, we conclude that defaults do play an
important role in effecting consumer behavior when it comes to retirement savings, and
that altering these defaults could improve retirement savings rates).14 Both juries and
judges, we might presume, are less likely to reject economic explanations for consumer
behavior when cast in such concrete and common sense terms. Narrative is compelling,
and the arguments of behavioral economists, because they make greater use of narrative
14. Adapted from Sunstein and Thaler, Nudge, pp. 85-89, 105-119.
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than Harvard, Chicago, or post-Chicago economics, may prove more compelling to a
general audience. Second, it is important not to underestimate the importance of vanity.
We all like to hear about ourselves, about phenomena and experiences with which we are
familiar. The same, we presume, is just as true for jurors and judges as it is for lawyers
and economists and legislators. In this sense, positive economics is always engaged in a
challenging enterprise, defending its principles and models from the common sense
critiques and resentment of human individuals who see no room for their own
eccentricities in the models of economic experts. For generations now, the work of
economists has been primarily that of sifting through mounds of anonymous, aggregate
data regarding consumer behavior, in search of models which may better speak generally
about market behavior. In this sense, the rise of positive economics might be cast as the
rule of the general over the particular. Behavioral economists, on the other hand, begin
with the phenomena of the marketplace as observed by individual participants, with the
specifics of particular instances of decision-making, emphasizing the important of
context and particularity over that of generalizable data points. Given this tendency,
jurors and judges alike may find themselves more inclined to give undue weight to the
accounts of market behavior proffered by behavioral economists, rather than those of the
students of business (not consumer) behavior, the Chicago and post-Chicago theorists.
Taken together, then, it would seem that, upon introduction of behavioral economists as
expert witnesses in antitrust proceedings, the law is likely to begin adapting itself to the
contours of the economic universe as explained by behavioral, rather than traditional
positivist, economists. Homo economicus may soon be replaced in antitrust law by the
more familiar, if less rational, consumer of the behavioralists’ literature.
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Finally, even if the eventual introduction of behavioral economists’ testimony into
antitrust proceedings proves unable to displace the preeminence of Chicago School price
theory, it could nevertheless play the very important role of forcing Chicago School
theorists to acknowledge potential weaknesses in their models, and either defend or adapt
them in the face of such criticism. Due to the adversarial nature of judicial proceedings,
the expert testimony of behavioral economists would likely find itself attacked, or at the
very least contested, by defenders of positive economics as ‘bad’ or ‘false’ science
derived solely from small-N studies more likely to verify preconceived policy
preferences than to establish falsifiable and generalizable new economic premises. And
yet, simply by introducing this new line of economic argument to the discussion at bar,
an argument much more amenable to government claims of regulatory authority than that
of the generally libertarian rationale of the price theorists, behavioral economists would
provide an important alternate source of expert authority upon which the Court might
build new lines of growth in the law. Under the rule of reason, Harvard, Chicago, postChicago, and behavioral economic theorists would be forced to make their case before
judges charged with interpreting the laws and applying them to distinct cases and
controversies.

Antitrust in the Obama Administration
Shortly after arriving in office, Christine Varney, Assistant Attorney General in
the Antitrust Division of the Justice Department, announced that she was withdrawing the
Division’s September 2008 Report on Single-Firm Conduct under §2 of the Sherman Act,
explaining that the report “miss[es] the mark” and that its greatest weakness is that it
“raises many hurdles to Government antitrust enforcement,” most notably by
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overemphasizing the potential for over-deterrence and underemphasizing the important
role to be played by the agencies in protecting consumers from the anticompetitive
behavior of dominant firms.15 In addition to this, the FTC recently filed a complaint
against industry-leading chip-maker Intel, only a month after the firm announced it had
reached a $1.25 billion settlement with rival chip manufacturer AMD. Meanwhile, on the
health care front, the Obama Administration has repeatedly threatened to push for repeal
of the McCarran-Ferguson Act of 194516 if insurance companies continue to lobby
against health care reform, including a public statement by President Obama implicitly
approving of Congressional review of the antitrust exemption in the President’s Weekly
Address of October 16, 2009, a response to the lobbying efforts of the insurance industry
to bring health care reform to a halt.17 Finally, the President has resisted Congressional
efforts to limit the scope of new financial regulation, pushing instead for the creation of a
new consumer protection agency. It is nearly always folly to generalize about sitting
Presidents and their legacy (consider, for example, the conclusions one might wrongly
have drawn regarding Wilson in 1914, in the wake of his New Freedom rhetoric and
passage of both the Clayton Act and the Federal Trade Commission Act). Each of these
actions, considered independently, is largely inconclusive. But taken together, and in the
context of events which were already well underway prior to President Obama’s
inauguration, it seems likely that in coming years we are likely to witness something of a
15. Christine Varney, “Vigorous Antitrust Enforcement in this Challenging Era,” p.6, delivered
May
11,
2009
to
the
Center
for
American
Progress.
Accessible
online
at
http://www.justice.gov/atr/public/speeches/245777.htm (accessed March 10, 2010).
16. 15 U.S.C. §§ 1011-1015. The McCarran-Ferguson Act exempts insurance companies from
federal antitrust laws, leaving regulation of the insurance industry to the legislatures of the several states.
17. For the full text of President Obama’s October 16, 2009 address, see http://whitehouse.gov
the-press-office/weekly-address-president-obama-calls-hails-progress-health-insurance-reform-despite
(accessed March 8, 2010)
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rebirth and reinvention of antitrust enforcement. With this rebirth is likely to come a new
sensitivity, in the enforcement agencies if not yet on the Court, to the primary importance
of consumer protection, and thus the time would seem to be right for the introduction of
behavioral economics into antitrust proceedings.
These changes were presaged in Clinton Administration FTC Chairman Robert
Pitofsky’s recent edited volume, How the Chicago School Overshot the Mark,18 a volume
to which much of the Obama Administration’s revised antitrust enforcement agenda
would seem to be greatly indebted—a debt which AAG Varney’s comments may have
indirectly acknowledged when summarizing the policy of the Bush II Administration as
“miss[ing] the mark.” Taken together, the essays in this volume present a thorough, if
restrained, critique of the Chicago School of antitrust analysis, with particular attention to
the decline in challenges to mergers and the failure to initiate a single new §2
monopolization case while George W. Bush was in office. Coming from antitrust
professionals and academics alike, the essays in Pitofsky’s volume show signs of an
emergent antitrust consensus to rival that of the Chicago School, a consensus Herbert
Hovenkamp has called a “chastened Harvard School” approach to antitrust enforcement,
with renewed emphasis being placed on market structure, conduct and performance. As
the name implies, this emergent consensus is not simply a return to the analyses of the
Harvard School economists, but seeks, like the post-Chicago theorists, to keep what is
best from the antitrust revolution initiated by the price theorists in the 1970s while still
acknowledging those areas of the law still in need of attention or heightened antitrust

18. Robert Pitofsky, ed. How the Chicago School Overshot the Mark: The Effect of Conservative
Economic Analysis on U.S. Antitrust (Oxford: Oxford University Press, 2008).
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scrutiny. As we have already seen, the work of behavioral economics has an important
role to play in this effort at moderate reform of Chicago School antitrust.
But how would the research of these economists fare in Court? For one thing,
unlike the work of all economists before them, the insights of behavioralists derive
primarily not from economic data and theory, but rather from analysis of actual
experiments conducted to test hypotheses. The Court has long since acknowledged the
role of social science in helping to shape the growth of the law, with Brandeis briefs soon
making way for the psychological experiments cited in Brown v. Board of Education (I).
Nevertheless, it remains an open question whether they will be open to the suggestion
that—based primarily on conclusions about consumer decision-making derived from
experiments with small samples of human subjects (thus far usually of college age) and
about the strategic behavior of large firms based primarily on complex game-theoretic
models—firms are guilty of violating the general prohibitions of the Sherman Act. If the
examples of the Harvard and Chicago Schools are any indication, the courts are likely
still a generation or more away from incorporating the insights of behavioral economists
into its antitrust jurisprudence. The subfield is still establishing itself and defining its
scope and methodology. Attempts to generalize the conclusions of behavioral economists
have thus far been rare and, when available, quite tentative. Moreover, there is no sign
that researchers have begun to synthesize the game-theoretic models of post-Chicagoans
with the behavioral economists’ accounts of consumer decision-making. Even upon
doing so, such research would still need to be distributed to lawyers and judges, a feat
unlikely to be attained in any meaningful way after law school. Institutional support for
intellectual cross-fertilization has been facilitated by the journal of Law and Human
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Behavior, but scholarly attention thus far tends to focus on other areas of the law across
which the Chicago School does not cast such a long shadow. Moreover, synthesis may in
fact never be achieved due to the contrast between the complexity of the reasoning
required to follow game-theoretic models and the heavy reliance upon common-sense
which has, so far, at least, bolstered the efforts of the behavioralists.
However, there remain several reasons to believe that, all questions of synthesis to
one side, the arguments of behavioral economists might still have important contributions
to make in antitrust, particularly in re-legitimizing and otherwise reviving respect for
discarded anticompetitive practices such as predatory pricing and tie-ins by providing
fresh grounds for a rationale showing that such practices harm consumers. More
fundamentally, however, were behavioral economists to fail to affect antitrust in any
other way, they have already succeeded in one area at least: they have stirred Chicagoans
from complacency, challenging the price theorist’s reliance on rational actors by
showing, in study after study, that individual consumers making real market choices are
at once something short of perfectly rational, and yet that their decisions do fall short of
rational behavior in relatively consistent and predictable patterns.19 As behavioral
economists continue to build up evidence to be marshaled against the defenders of
rational choice theory, these price theorists will themselves be forced to address these
arguments, account for the discrepancies between theoretical behavior and empirical
results, and thereby bring their models further into line with actual market conditions. To
give just one example, a commonplace of behavioral economics is that, while “often
market competition will do a lot of good…in some cases companies have a strong

19. Cf. Ariely, Predictably Irrational, 45-8, 75, 88, 239, 250.
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incentive to cater to people’s frailties and to exploit them.”20 If the true goal of the
antitrust laws is indeed consumer welfare, might not future antitrust litigation, with the
support of the research of behavioral economists, argue that firms are harming consumers
by pursuing profit maximization in ways that endanger the welfare of consumers? Might
plaintiffs not enquire into how data regarding consumer preferences and behavior are
being employed by firms? Behavioral economics could be employed in just such a way to
revitalize the paternalistic elements of the antitrust enterprise which have lain dormant for
the past thirty years. Indeed, it is just such an effort to balance paternalism with
libertarianism which undergirds the work of Sunstein and Thaler.21 To say as much is not
to argue either for or against such a return to paternalism, but merely to point out that
once-prominent and now discredited themes of antitrust law are beginning to resurface in
the literature of a certain subfield of economics, and, in the event that the Court finds the
political climate changing, it may find a welcome resource in the work of behavioral
economists. But at the very least, behavioral economists could re-introduce competition
into the market of economic theory; to remain relevant, price theorists must find ways to
either incorporate or invalidate the evidence they present, or they will be forced to cede
ground to the explanation of market phenomena which has proved more persuasive.
Either way, the effects of this challenge to Chicago hegemony are likely to be felt in
antitrust, leading to new developments in the law.

20. Thaler and Sunstein, Nudge, 79.
21. Defending their concept of ‘nudging,’ Thaler and Sunstein explain that their proposals seek to
balance libertarian and paternalistic concerns: “A nudge, as we will use the term, is any aspect of the choice
architecture that alters people’s behavior in a predictable way without forbidding any option s or
significantly changing their economic incentives.” Nudge,6.
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But how important will these developments prove to be in the Court’s future
interpretation, administration and enforcement of the antitrust statutes? Should the law
change simply to conform to the latest developments in economics? How might a proper
understanding of institutional roles, the strengths and weaknesses, incentives and
disincentives of each of the coordinate branches of government, shape our answer to
these questions? What problems might the Court encounter in adapting the law to
conform to these new insights? We turn in Chapter Eleven to the consideration of these
questions by way of reflection on the significance of the rule of reason in the Court’s
antitrust jurisprudence.
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CHAPTER ELEVEN
The Rule of Reason: Antitrust Policy and the Judicial Power

“Antitrust must be understood as the political judgment of a nation whose leaders had
always shown a keen awareness of the economic foundations of politics. In this respect,
the Sherman Act was simply another manifestation of an enduring American suspicion of
concentrated power.”
--Richard Hofstadter
What Happened to the Antitrust Movement?
It should perhaps come as no surprise that law and economics scholars tend to
over-emphasize the role played by economic theory in guiding and shaping the Court’s
antitrust jurisprudence. Reading contemporary commentators on antitrust law, one is
likely to be struck by the degree to which the conversation remains focused on the
minutiae of the field, quibbling over economic analyses employed in this or that case.
There are indeed few examples of a commentator rising to a sufficiently lofty viewpoint
to survey the entirety of the field and begin to ask questions of an unapologetically
general nature, a deficiency which this dissertation has hoped to remedy, at least in part.
To do so, however, it has been necessary to view the development of economic theory
alongside developments in antitrust law, so as to better investigate the question of
whether the Court has indeed been led to shape its decisions in accordance with the
consensus of economic experts in this area of the law. If so, then the scholars of law and
economics have been right all along, and future lawyers and judges would be wise to
study the developments of economic theory more carefully, for it is likely to play a
determining role in the future course of antitrust law. But if the Court has, rather, proven
resistant to the arguments of such experts, what accounts for this resistance?

272

As we have seen in the preceding chapters, the Court is emphatically not the
creature of economic theory that the law and economics commentators would have us
understand it to be. Neither is it the servant of Congress, nor the President, nor the federal
agencies. In the preceding chapters we have sought to draw out, in the hopes of coming to
better understand, the distinctive institutional role played by the judiciary in shaping,
reviewing, and reforming antitrust law. From its initial attempts to incorporate the
precepts of the common law, through its adoption of the rule of reason, its flirtation with
associationalism, corporatism and collectivization, its experimentation with per se
regimentation, and its eventual return to rule of reason analysis, the Court has
consistently played an important role in bolstering support for, and defining the limits of,
competition in the American economy. Though important contributions have been made
to the development of antitrust law by Congress, the President, the agencies and the
economic theorists of the day, it is important not to overstate the significance of these
actors; despite the worthy contributions of each, the fact remains that antitrust law
remains today an important example of judge-made law in the federal courts, indeed,
perhaps the most prominent enduring example of judge-made law in America today. In
the face of such a mass of complex interactions, at both the institutional and the
individual level, simple answers become particularly appealing. Yet the truth about
political questions in America has always been far more complex. Indeed, it has been
argued by more than one commentator that ensuring the perpetuation of competition and
channeling the conflict inherent in republican government is one of the chief virtues of
our constitutional order. Thus, it is emphatically not my thesis here that the Court alone
determines antitrust policy in America, nor should it. Rather, one might predict that a
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number of forces will continue to shape the development of American antitrust law. But
the role of the judicial power in helping to shape the laws which govern our national
economy has been frequently neglected and overlooked, while other institutional actors
are seen as more directly involved in shaping the system of laws which support and direct
our free market economy. The President, Congress, Federal Reserve, Justice Department,
economic theorists, and agencies all have important roles to play in ensuring that
competition remains the governing principle of our economy. But so, also, do the courts,
and, chief among them, the Supreme Court. My hope is that, by drawing out the
contributions, both positive and negative, of the Court to the ongoing project of
maintaining an effective antitrust policy, the reader has come to better appreciate both the
institutional strengths and limitations of the judiciary in governing the national economy.
The Court’s recent opinion in the California Dental Association case1 provides a
unique perspective on the role which the judiciary will continue to play in developing
antitrust law. Justice Souter, writing for the Court, quotes Phillip Areeda (the Harvard
School commentator and editor, along with Donald Turner, of the multivolume antitrust
treatise subsequently passed down to Herbert Hovenkamp) noting certain ambiguities in
the per se/rule of reason distinction of which the Chicago School has made so much.
“ ‘There is always something of a sliding scale in appraising reasonableness, but
the sliding scale formula deceptively suggests greater precision than we can hope
for…Nevertheless the quality of proof should vary with the circumstances.’ At the
same time, Professor Areeda also emphasized the necessity, particularly great in
the quasi-common law realm of antitrust, that courts explain the logic of their
conclusions. ‘By exposing their reasoning, judges…are subjected to others’
critical analyses, which in turn can lead to better understanding for the future.’
[The purpose of the enquiry is] to see whether the experience of the market has
been so clear, or necessarily will be, that a confident conclusion about the
principal tendency of a restriction will follow from a quick (or at least quicker)

1. California Dental Association v. FTC, 526 U.S. 756 (1999)
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look, in place of a more sedulous one. And of course what we see may vary over
time, if rule-of-reason analyses in case after case reach identical conclusions.” 2
Unlike Chicago School antitrust, which continues to dominate scholarly discussion of
American antitrust law, the Court’s jurisprudence has indeed tended to reflect a slidingscale approach, adopting greater and lesser variations on the ‘quick look’ approach in
accordance with its relative familiarity with the particular sorts of business practice
presented by the case. This may not have been the intent of Justice Douglas when he
adopted the per se rule against price fixing in the Socony-Vacuum case—indeed, his
language in a number of subsequent opinions seems to support the argument that he was
a true believer in per se regimentation of the antitrust law. But it seems that something in
the logic of judge-made per se rules rubs up against the nature of the judicial power itself.
One of the perhaps unintended consequences of the legal realist scholarship of the early
20th century was a tendency to obscure the logic of the institutional arrangements
undergirding the Constitution, leaving the next several generations of scholars
increasingly free to disparage or ignore the importance of political institutions and the
preservation of their distinctive roles to the perpetuation of the American regime. And yet
part of the genius of institutions is that their perpetuation is not reliant on either scholarly
consensus or enlightened leadership. Indeed, one important justification of the
Constitution’s separation of powers has always been that “enlightened statesmen will not
always be at the helm,”3 a political truism equally valid whether the particular helm be
that of the military, the judiciary, the legislature or the economy. Americans were to trust
the Constitution to govern not only when charismatic or wise leadership was absent, but
2. 526 U.S. 756, 779-781 (1999)
3. Alexander Hamilton, John Jay and James Madison, The Federalist No. 10, Clinton Rossiter,
ed. (New York: New American Library, 1961) 75.
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also during those rare periods when it appeared most abundant. This constitutional faith
was grounded in the Framers’ belief that human nature itself would remain a persistent
problem in political life, one incapable of complete resolution, and therefore necessitating
a system of political institutions designed to compensate for—indeed, one reliant upon—
the deficiencies of human nature. Political leaders were not to be trusted unequivocally;
auxiliary precautions were necessary to ensure good government. Considered in such a
light, the Framers were themselves legal realists of the highest order, a point frequently
understated in contemporary scholarship.
The Constitution vests the judicial power in a Supreme Court, charged with
resolving cases and controversies arising under the Constitution, and the laws and treaties
made under its authority. The Court is to be composed of multiple judges to serve life
terms under good behavior, subject to removal only by means of impeachment. These
judges are to be appointed by the President, with the advice and consent of the Senate,
and Congress is prohibited from diminishing the salaries of judges during the period of
their service. In each of these particulars, we see the pains taken by the Framers to
enshrine the judicial power in a body of individuals insulated to a very great extent from
political pressures, evidence of their appreciation of the need for a counter-majoritarian
institution, as well as their understanding that, given the unique qualities requisite for
those individuals chosen to sit on the nation’s highest tribunal, certain filters and checks
on the will of the majority were apposite.
Of course, if the Court is a counter-majoritarian institution, its ability to resist the
political will of persistent electoral majorities is severely constrained by several factors.
Reliant upon the executive to enforce its decrees upon non-compliant parties, the mere
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fact of a judgment does not always lead to actual remedial action. Moreover, in
exercising its institutional authority to interpret and apply the laws to particular cases and
controversies, the Court may find itself constrained by legislative responses to its
decisions. Thus, as we saw in the aftermath of the White Court’s Standard Oil and
American Tobacco rulings, which reversed course and inserted the standard of
‘reasonableness’ into the Sherman Act, leaving the Court free to distinguish between
reasonable and unreasonable restraints and monopolies, the Wilson Administration and
Democratic majorities of the 63rd Congress were quick to supplement antitrust policy
with the Clayton Act and to step up federal enforcement capabilities with their creation of
the Federal Trade Commission. Though never exercised by Congress in the area of
antitrust law, it is important also to remember that the Court is subject to Congressional
limits on appellate jurisdiction—though the Court exercises almost complete
discretionary authority over its docket today, this need not always be the case in the
future. Finally, and perhaps most importantly, the Court itself is subject to the limits
imposed by nature and a changing political culture through the appointment process. No
matter how stalwart a defense of minority interests mounted by a Court majority, all
Justices are destined to eventually have their seats on the Court filled by nominees
deemed appropriate by popularly elected Presidents and Senators. Though the
constitution of the Court may remain unchanged for what might be deemed prolonged
periods of time—as long as eleven years in our history thus far—the fact remains that, on
average, the Court is changing in small ways through the appointment of new Justices
more frequently than we hold presidential elections. Thus, in America, as Robert Dahl
argued more than a half-century ago, “law-making majorities generally have had their
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way.”4 The relative political insulation of the judiciary may allow it to protect minority
rights from the encroachments of electoral majorities in the short- and intermediate-term,
but the republican principle of American democracy ensures that even the Court will
come to uphold and legitimate majority will in the long-term. Thus, as we have seen in
Chapter Two, though the Lochner Court was able to insulate the business community
from the effects of the Sherman Act for more than a decade through a number of formal
and procedural mechanisms, and, most notoriously, through its E.C. Knight ruling that
Congressional power under its Section 8 authority to regulate interstate commerce did not
extend to the intrastate activities of manufacturers with a manifest intent to distribute
their product across state lines, this protection was eventually swept away by the rising
tide of Progressive animus against the trusts, reflected in the Court’s landmark decisions
against the rail, oil and tobacco trusts. Though the Court was able to defer populist
animus for more than a decade, and in so doing, to provide the business community with
time to adapt to the new strictures being placed by Congress on economic transactions,
the Congressional prohibitions were, in due time, applied to a number of the nation’s
leading firms. In time, the Court proved willing, within certain limits, to confer its
legitimacy on the economic policy of the Progressives. In much the same way, the Court
proved willing to go along with the associationalism and corporatism of the late 1920s
and early 1930s, the return to active government oversight of the economy during the
Second New Deal, the postwar Congressional concern with excessive merger activity and

4. Robert A. Dahl, “Decision-Making in a Democracy: The Supreme Court as a National PolicyMaker,” 6 Journal of Public Law 279 (1957), 291. But we must also recall Dahl’s caveat to this general
claim: “although the Court seems never to have succeeded in holding out indefinitely, in a very small
number of important cases it has delayed the application of policy up to as much as twenty-five years.”
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protection of small business owners, and the libertarian economic principles behind the
Reagan Revolution.
The Court’s antitrust jurisprudence has, then, in a certain rough sense, tracked
national election results, following shifts in the policy preferences of electoral majorities
and their representatives. But to stop at this would be to overlook the important role
played by the Court in interpreting legal text, balancing conflicting interests, and
rationalizing and legitimizing constitutional change. One important theme to which the
Court has returned time and again over the course of its more than one hundred years’
experience with antitrust law has been the rule of reason first adopted by the White Court,
more than a generation earlier than academic economists first sought to influence the
direction of the Court’s antitrust jurisprudence. Working with the institutional tools
available to him, White crafted a tool for the Court at once flexible enough to adapt to the
ever-changing realities of the American economy, and durable enough to remain useful to
the Court in balancing its antitrust rulings a century later. This rule was not always
applied with equivalent rigor by the Court. Occasional opinions, as recently as Justice
Fortas’ decision in the Schwinn case, have sought to forge a more direct link between
contemporary antitrust case-law and the common law precedents of the English and
antebellum American courts. More significantly, the Court has sought to move beyond
the burden-shifting processes of rule of reason proceedings to the more positivist per se
regimentation of the law, in the belief that the Court, after long experience with business
practices through the fact-intensive enquiries conducted under rule of reason analysis,
might discover and announce certain bright-line rules to govern business behavior. The
declared hope of the Court in creating such per se rules was that they would help to
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ensure speedy and efficient administration of the law, while also providing the business
community with clear guidelines regarding the limits of fair competition. In both
instances, the Court might be understood as seeking to build a modern antitrust edifice on
substantive, rather than procedural, common law foundations. But subsequent experience
has made it clear that reliance on the legal formulations of common law precedents alone
is inadequate for resolving contemporary disputes between competitors, while application
of per se rules revealed two weaknesses of the per se regimentation of antitrust law: 1) to
the extent that antitrust proceedings were foreshortened by application of per se rules,
large firms found that it was because they were excluded from making arguments in
defense of the pro-competitive justifications for their behavior. Simply put, under the per
se regime, the Court left little room for defendants to make their case at bar, violating the
adversarial nature of judicial proceedings. 2) Finding their most plausible arguments
precluded by per se rules, defendants adopted a strategy of challenging the existence of a
per se violation, contesting prosecutorial findings of fact, such as market share and the
size of the relevant market, upon which per se violations necessarily rest, leading the
Court to conclude that certain per se rules had been adopted prematurely.
The Constitution gives the Supreme Court jurisdiction over cases arising under
law and equity. As our institutions have continued to develop, the implied discretion of
the judiciary to decide cases under its equity power, independent of the guidance of
legislative texts drafted and signed into law by representatives held accountable to
popular majorities, has tended to be overlooked. At certain points in our history the
Court’s equity power has been invoked—Brown v. Board of Education (II) being the
most obvious modern example. But, generally speaking, the Court’s equity power has
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tended to diminish along with the forms and precedents of the common law, as the courts,
like the political branches, have become more democratic and reliant upon positive law.
Nevertheless, we see in the Court’s antitrust jurisprudence at once a persistent refusal to
abandon either its equity power or its foothold in the common law, and a vindication of
the Framers’ decision to place that power in the Court. From the beginning, the antitrust
enterprise very explicitly grounded itself in both the precedents and the practices of the
common law, drawing on the common law terms of art “restraint of trade” and
“monopolization” included in the Sherman Act, and on that Act’s provision that the Court
use its “discretion” in presiding over such proceedings. From the start, then, the Court has
been given significant liberty to develop the law and ensure the continued relevance of
the common law prohibitions to contemporary business conditions and practices. Given
the vibrant and rapidly evolving American economy since the late-19th century, a
development due in no small part to the Constitution’s protection of contracts and
intellectual property, it soon became apparent to the Court that antitrust proceedings must
differ from those in other areas of the law, requiring judges to read themselves into the
practices of particular industries before ruling on their competitive or anti-competitive
nature. The rule of reason proceedings which the Court came to adopt tended to rely
heavily on the arguments and evidence presented at bar, giving counsel an important role
in shaping the future development of the law. In time, these rule of reason proceedings
have come to be seen as not only institutionally fitting or appropriate, but also an
effective means of gradually developing and adjusting the scope and meaning of the
antitrust laws, and thus ‘good’ not only in the formal sense of the word, but also in its
normative sense. The Court stands today in a position in relation to the laws similar to
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that of the White Court which first declared that the rule of reason would govern the
Court’s application of the antitrust laws to particular cases, while the economy, in several
important ways, resembles that of FDR’s first term. With respect to the other institutions,
however, the Supreme Court, unlike the Presidency, Congress, economic theorists, or the
agencies, still has the faith of the American public, and for this reason if for no other, the
coming years may very well see the Court’s return to prominence as a regulator and
governor, regulating and governing as judges alone are capable of doing, through
interpreting, balancing, rationalizing and legitimizing, in turn. If this is the case, it will
find in the antitrust laws and the jurisprudence which has built up around it an important
resource for bolstering and exercising this authentic form of institutional authority.
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