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The First Amendment religion clause jurisprudences of two United States
Supreme Court justices—Felix Frankfurter and Antonin Scalia—find different forms of
American public religion constitutional. Frankfurter’s jurisprudence applied the Free
Exercise Clause weakly, but the Establishment Clause strictly, as exemplified in the cases
Minersville School District v. Gobitis, 310 U.S. 586 (1940) and McCollum v. Board of
Education, 333 U.S. 203 (1948). Scalia, on the other hand, has interpreted both clauses
with deference to government action in most cases, and this is evident in Employment
Division v. Smith, 494 U.S. 872 (1990) and McCreary County v. ACLU, 545 U.S. 844
(2005).

The originalist interpretive methodology applied by both judges to the religion
clauses relies for authority upon leaders from America’s founding era such as Thomas
Jefferson and George Washington, especially in Establishment Clause cases. Yet,
Frankfurter and Scalia do not cite the same founders as authority, and they do not

interpret the Establishment Clause in the same manner since Frankfurter has applied it



strictly whereas Scalia has applied it weakly. In addition, Scalia has defended his
originalist interpretive methodology of textualism in extrajudicial sources whereas
Frankfurter’s rationale for the originalism he applies to the religion clauses appears in his
official opinions. Moreover, Frankfurter’s Free Exercise Clause opinions also defer to
government action because of his arguments in favor of judicial restraint, and both judges
agree that religious liberty is best protected when first cherished and protected by citizens
in the democratic process before resort to judicial review.

The American public religion deemed constitutional in Frankfurter’s religion
clause opinions is also more secular in nature in that it does not include belief in God, but
elements similar to religious faith such as the secular need for a day of rest, veneration of
the American flag, and an appeal to the need for unifying beliefs in society, or what
Frankfurter called “cohesive sentiment.” Frankfurter reasoned, however, that more
specifically religious education programs in public schools were unconstitutional because
they would likely create social conflict. Scalia, to the contrary, has found more
specifically theistic public religious expressions such as graduation prayers and displays
of the Ten Commandments constitutional. This is not only because Scalia finds these
expressions of American public religion consistent with an American tradition allowing
preference for monotheistic faiths in public acknowledgments of deity, but also because
he argues that relatively generic prayers at graduation ceremonies will enhance religious

toleration and civility.



American Public Religion in the Religion Clause
Jurisprudences of Felix Frankfurter
and Antonin Scalia

by
David C. Meadors, B.A., M.Div., J.D.
A Dissertation

Approved by the J.M. Dawson Institute of Church-State Studies

Robyn L. Driskell, Ph.D., Interim Director

Submitted to the Graduate Faculty of
Baylor University in Partial Fulfillment of the
Requirements for the Degree
of
Doctor of Philosophy

Approved by the Dissertation Committee

Barry G. Hankins, Ph.D., Chairperson

Francis J. Beckwith, Ph.D.

Robyn L. Driskell, Ph.D.

Jerold L. Waltman, Ph.D.

William L. Pitts, Jr., Ph.D.

Accepted by the Graduate School
May 2012

J. Larry Lyon, Ph.D., Dean

Page bearing signatures is kept on file in the Graduate School.



Copyright © 2012 by David C. Meadors

All rights reserved



TABLE OF CONTENTS

ACKNOWLEDGMENTS v
DEDICATION Vi
CHAPTER

1. AMERICAN PUBLIC RELIGION IN THE RELIGION CLAUSE 1

JURISPRUDENCES OF FELIX FRANKFURTER AND
ANTONIN SCALIA

Introduction 1
Background of Study 3
Challenges Met in Defending This Thesis 7
Literature Review 10
Methodology 18
Outline 21
2. LITERATURE REVIEW REGARDING 23

AMERICAN PUBLIC RELIGION AND CEREMONIAL DEISM
Thesis Restatement 23
Relevant Literature Regarding American Public Religion

and Ceremonial Deism 30
Relevant Cases and Literature Regarding the Supreme Court’s Appeals

to America’s Founding Era in Religion Clause Cases 36
Reasons for Study of Frankfurter and Scalia 39

3. FELIX FRANKFURTER’S RELIGION CLAUSE

JURISPRUDENCE AND AMERICAN PUBLIC RELIGION 38
The Development of Frankfurter’s More Secular Approach

to American Public Religion 38
Secular American Public Religion in the Religion Clause

Jurisprudence of Felix Frankfurter: Free Exercise Cases 54

4. AMERICAN PUBLIC RELIGION IN FRANKFURTER’S
RELIGION CLAUSE JURISPRUDENCE: ESTABLISHMENT
CASES 78

5. AMERICAN PUBLIC RELIGION IN ANTONIN SCALIA’S
RELIGION CLAUSE OPINIONS: THE FREE
EXERCISE CLAUSE 100
Introduction 100



6. AMERICAN PUBLIC RELIGION IN SCALIA’S ESTABLISHMENT
CLAUSE OPINIONS
Scalia’s Early Establishment Clause Dissents
American Public Religion in Scalia’s Later Establishment
Clause Cases
Conclusion

7. FRANKFURTER, SCALIA, AND THE PROBLEM OF
PUBLIC RELIGION IN SUPREME COURT
JURISPRUDENCE
Introduction and Summary of Argument
Frankfurter and Scalia’s Different Approaches
to the Establishment Clause

Frankfurter and Scalia’s Similar Approach to
the Free Exercise Clause

Frankfurter and Scalia’s Emphasis on
Judicial Restraint and Originalism

Appeals to America’s Founders in Frankfurter and Scalia’s
Religion Clause Opinions

Frankfurter and Scalia’s Different Conclusions about
American Public Religion

Conclusions Regarding American Public Religion, the Religion
Clause Jurisprudences of Frankfurter and Scalia,
and Church-State Studies

BIBLIOGRAPHY

133
133

140
173

175
175

176

185

188

190

197

201

206



ACKNOWLEDGMENTS

The author wishes to thank my dissertation supervisor Dr. Barry G. Hankins for
guiding me through this project. Also, | appreciate very much the financial assistance
provided by the J.M. Dawson Institute for Church-State Studies and Baylor University.
Finally, I am deeply indebted to the scholarship of Professor Sanford Levinson, Professor

Tim Hall, and Dr. Robert N. Bellah for spurring my interest in this field of study.



DEDICATION

To my incredible wife of 20 years, Carrie K. Meadors,
and
our wonderful children: Beth Anne, Emma,
Causey, and Paul Thomas.
Their patience and love has encouraged and inspired me

throughout my doctoral work.

Vi



CHAPTER ONE
American Public Religion in the Religion Clause Jurisprudences
of Felix Frankfurter and Antonin Scalia
Introduction

The First Amendment religion clause jurisprudences of two United States
Supreme Court justices—Felix Frankfurter (1939-1962) and Antonin Scalia (1986-
present)—find different forms of American public religion constitutional.! Frankfurter’s
jurisprudence applied the Free Exercise Clause weakly, but the Establishment Clause
strictly, as exemplified in the cases Minersville School District v. Gobitis, 310 U.S. 586
(1940) and McCollum v. Board of Education, 333 U.S. 203 (1948). Scalia, on the other
hand, has interpreted both clauses with deference to government action in most cases, and
this is evident in Employment Division v. Smith, 494 U.S. 872 (1990) and McCreary
County v. ACLU, 545 U.S. 844 (2005).

The originalist interpretive methodology applied by both judges to the religion
clauses relies for authority upon leaders from America’s founding era such as Thomas
Jefferson and George Washington, especially in Establishment Clause cases. Yet,
Frankfurter and Scalia do not cite the same founders as authority, and they do not
interpret the Establishment Clause in the same manner since Frankfurter has applied it

strictly whereas Scalia has applied it weakly. In addition, Scalia has defended his

! Steven B. Epstein’s article, “Rethinking the Constitutionality of Ceremonial Deism,” 96
Columbia L. Rev. 2083, 2094-2098 (1996) provides a lengthy definition of ceremonial deism more fully
delineated below, and uses the terms American public religion and American civil religion without
distinction. He does, however, distinguish between different types of American public religion, especially
American public religion that includes a belief in God and American public religion that does not. Ibid.,
2096-2097.



originalist interpretive methodology of textualism in extrajudicial sources whereas
Frankfurter’s rationale for the originalism he applies to the religion clauses appears in his
official opinions. Moreover, Frankfurter’s Free Exercise Clause opinions also defer to
government action because of his arguments in favor of judicial restraint, and both judges
agree that religious liberty is best protected when first cherished and protected by citizens
in the democratic process before resort to judicial review.

The American public religion found constitutional by Frankfurter is also more
secular in nature than Scalia’s in that it does not include belief in God. Yet, there are
elements in it similar to religious faith such as the secular need for a day of rest,?
veneration of the American flag, and an appeal to the need for unifying beliefs in society,
or what Frankfurter called “cohesive sentiment.”® Frankfurter reasoned in the McCollum
case, however, that more specifically religious education programs in public schools were
unconstitutional because they would likely create social conflict.” Scalia, to the contrary,
has found more specifically theistic public religious expressions such as graduation
prayers and displays of the Ten Commandments constitutional. This is not only because
Scalia finds these expressions of American public religion consistent with an American
tradition allowing preference for monotheistic faiths in public acknowledgments of deity,
but also because he argues that relatively generic prayers at graduation ceremonies will

enhance religious tolerance and civility.”

2 McGowan v. Maryland, 366 U.S. 420, 459-543 (1961) (FRANKFURTER, J., concurring).
® Minersville School District v. Gobitis, 310 U.S. 586, 591-600 (1940).
* McCollum v. Board of Education, 333 U.S. 203, 231f (1948) (FRANKFURTER, J., concurring).

® Lee v. Weisman, 505 U.S. 577, 631-646 (1992) (SCALIA, J., dissenting); and McCreary County
v. ACLU, 545 U.S. 844, 886-898 (2005) (SCALIA, J., dissenting).



Background of Study

This thesis is worthy of development because the debate about originalist®
interpretive methodology continues, and because the Supreme Court has not reached a
consensus regarding how to apply the founding era’s history to interpretation of the First
Amendment religion clauses. The dissertation will document the debate concerning
originalism, and how the Supreme Court has used founding era history to interpret the
religion clauses in its review of the literature relevant to the thesis before more
specifically engaging Frankfurter and Scalia’s jurisprudences. The dissertation will limit
review of the Supreme Court’s use of founding era history, though, to cases decided after
the Court applied the religion clauses to state and local governments through the doctrine
of incorporation in the 1940s.” Incorporation refers to application of the First
Amendment’s religion clauses to state and local government via the Fourteenth
Amendment.

As the author began reading about the jurisprudences of both of these Supreme
Court justices it became evident that both handled religion clause questions within a
frame of reference as to the proper nature of American democracy, the place of religion
within that democracy, and from the perspective of a particular reading of American
history.® Justice Frankfurter was the child of immigrant Jewish parents from Austria who

was educated in public schools in New York City, and became very successful in an

® Originalism, or originalist interpretive methodology, refers to attempts to find the original
meaning of the United State’s Constitution as compared to its “current” meaning today. Antonin Scalia, A
Matter of Interpretation: Federal Courts and the Law (Princeton, NJ: Princeton University Press, 1997),
38-39.

" The Free Exercise Clause was incorporated in the case of Cantwell v. Connecticut, 310 U.S. 296
(1940), and the Establishment Clause in the case of Everson v. Board of Education, 330 U.S. 1 (1947).

& Michael E. Smith, “The Special Place of Religion in the Constitution,” 1983 Sup. Ct. Rev. 83
(1983).



atmosphere which he felt gave little preference to sectarian faiths to the benefit of those
committed to secular democratic values. Frankfurter developed interpretations of the
Free Exercise and Establishment Clauses that appealed to America’s founding history,
and especially the views of Thomas Jefferson and James Madison. Yet, in free exercise
cases Frankfurter also grounded his interpretation in arguments for judicial restraint
attributable to one of his mentors, James Bradley Thayer, who taught him at Harvard Law
School. In several instances Frankfurter also made explicit remarks declaring his faith in
American democracy, and stated his belief that public schools should serve as fountains
of democratic values and behavior.®

Kathleen M. Sullivan has argued that Frankfurter was a “secularist” meaning that
he had a strong view with regard to the Establishment Clause, but a weak free exercise
view as expressed in the Gobitis and West Virginia v. Barnette cases.'® The Gobitis and
Barnette cases involved public school ceremonies that prescribed salute to the American
flag in the context of World War 1. Jehovah’s Witnesses objected to these ceremonies
based upon their understanding of the Bible, and sought legal relief pursuant to the Free
Exercise Clause of the First Amendment. When the two cases reached the United States
Supreme Court on appeal Frankfurter authored opinions in each reasoning that the Free
Exercise Clause did not provide the relief sought by the Jehovah’s Witnesses. He cited
the importance of religious freedom for America’s founders, with particular reference to
Thomas Jefferson, but then reasoned further that the founders did not authorize

exemptions to laws generally unrelated to religion in the free exercise context. His

® Ibid., 110-113.

10 Kathleen M. Sullivan, “Justice Scalia and the Religion Clauses,” 22 U. Haw. L. Rev. 449, 452
(2000). Minersville School District v. Gobitis, 310 U.S. 586 (1940); West Virginia State Board of
Education v. Barnette, 319 U.S. 624 (1943).



Gobitis and Barnette opinions also appealed to the need for judicial restraint where the
legislature had a rational basis for the law at issue, and stated that the need for “cohesive
sentiment” cultivated by the flag salute ceremonies at issue was as important in the
American scheme of government as religious liberty.™

Scalia used similar logic to that of Frankfurter in the Gobitis opinion, and in fact
relied upon Gobitis in his Smith opinion for a majority of the Court, even though Gobitis
had subsequently been overruled in the West Virginia v. Barnette case in 1943 in a
landmark opinion by Justice Robert Jackson.*? This piqued my interest in a comparison
between the religion clause jurisprudences of the two justices. Review of Scalia’s
approach to free exercise and no establishment cases revealed that he has been labeled an
“assimilationist” by Professor Kathleen Sullivan, and that he has interpreted the Free
Exercise Clause similarly to Frankfurter in most of his opinions, but Scalia has articulated
an extrajudicial “textualist” methodology for interpreting the Constitution. Moreover,
Scalia has applied a much weaker approach to the Establishment Clause than Frankfurter,
and he has relied on America’s founders and its founding history in a manner that is
distinct from Frankfurter in no establishment cases. Additionally, the American public
religion deemed constitutional in their respective religion clause jurisprudences is
different in that Frankfurter found American public religion constitutional which did not
include belief in God, but contained elements similar to religious faith such as the secular

need for a day of rest, veneration of the American flag, and an appeal to “cohesive

11 Gobitis, 310 U.S. at 594, and Barnette, 319 U.S. at 646-672.

12 Judge and First Amendment scholar Michael McConnell has criticized Scalia’s Smith opinion at
length in “Free Exercise Revisionism and the Smith Decision,” 57 U. Chicago L. Rev. 1109, 1124-1125
(1990).



sentiment” in the Gobitis case.™ To the contrary, Scalia has found more specifically
theistic public religious expressions such as graduation prayers and displays of the Ten
Commandments constitutional. This is confirmed when one examines the secondary
literature about their jurisprudences including the scholarship of Sanford Levinson,
Timothy L. Hall, H.N. Hirsch, Ralph Rossum, Christopher Smith, David A. Schulz,
James Brian Staab, Richard Brisbin, Joseph Lash, and Melvin I. Urofsky.**

These issues merited study because debates about interpretation of the religion
clauses, appropriate use of history in religion clause opinions, and the constitutionality of
American public religion and ceremonial deism continue to agitate commentators, and
because the approaches adopted by Frankfurter and Scalia exemplify at least two of the
basic approaches to the religion clauses that have been labeled “secularist” and
“assimilationist.”*® The scholarship of Derek Davis, Donald L. Drakeman, John Witte,
Jr., Michael McConnell, Thomas J. Curry, Leonard L. Levy, John M. Murrin, Steven K.
Green, Steven Smith, and Edwin Gaustad, who have studied and debated originalist
methodology and the historical roots and context of the First Amendment, serves as a

source of reference with which to evaluate the present relevance of Frankfurter and

3 Minersville School District v. Gobitis, 310 U.S. 586, 594 (1940).

14 please see the Bibliography and review of relevant literature herein for detailed information for
these sources which will form part of the scholarly base for the dissertation.

15 Barry Adamson, Freedom of Religion, the First Amendment and the Supreme Court: How the
Court Flunked History (Gretna, LA: Pelican Publishing Co., 2008); Frank S. Ravitch, Masters of Illusion:
The Supreme Court and the Religion Clauses (New York: New York University Press, 2007). Professor
Sullivan identifies four basic approaches in an article on Scalia: separationism (strong Free Exercise Clause
and strong Establishment Clause), secularism (weak FE and strong EC), accomodationism (strong FE and
weak EC), and assimilation (weak FE and weak EC). Kathleen M. Sullivan, “Justice Scalia and the
Religion Clauses,” 22 U. Haw. L. Rev. 449, 452 (2000). Also, Justices Scalia and Stephen Breyer recently
continued their public debate about originalism and the “living” Constitution in the United States Senate.
See Mike Sacks, “Justices Breyer and Scalia Take Their Constitutional Show to the Senate,” October 5,
2011; available from http://www.huffingtonpost.com/2011/10/05/supreme-court-stephen-breyer-antonin-
scalia-senate-hearing_n_997156.html; Internet; accessed 18 October 2011.



http://www.huffingtonpost.com/2011/10/05/supreme-court-stephen-breyer-antonin-scalia-senate-hearing_n_997156.html
http://www.huffingtonpost.com/2011/10/05/supreme-court-stephen-breyer-antonin-scalia-senate-hearing_n_997156.html

Scalia’s distinct religion clause methodologies as well as their different treatments of

American public religion.*

Challenges Met in Defending This Thesis

Challenges the author faced in defending this thesis included, first, the potential
problem that scholarly study of American civil religion had diminished in the late 1990s
as compared to the volume of scholarship following Robert Bellah’s initial article on the
subject in the 1960s.>” Moreover, commentator Charles Lippy has argued that the idea of
American civil religion may not have continuing viability or relevance.®® Lippy’s
argument seems to indicate that previous attempts to define American public religion and
how it may or may not shape religious life in America were limited to previous historical
contexts. Yet, a recent law review article by Steven B. Epstein has presented an

extensive treatment of ceremonial deism,*® and noted that ceremonial deism is closely

18 Historians tend to see the question as to the original intent or meaning of the religion clauses as
being much more complex than judges do. Edwin Gaustad finds seven different views on the religion
question as prevalent during the founding era in Faith of the Founders: Religion and the New Nation 1776-
1826, 2d ed. (Waco, TX: Baylor University Press, 2004), 3-10. Emeritus Professor of history at Princeton
University John Murrin comes to a similar conclusion in his “Fundamental Values, the Founding Fathers,
and the Constitution,” in To Form a More Perfect Union: The Critical Ideas of the Constitution, eds.
Herman Belz, Ronald Hoffman, and Peter J. Albert (Charlottesville, VA: The University Press of Virginia,
1992), 1-37. See also historian Alfred H. Kelly’s article on the Supreme Court’s alleged abuses of history
in “Clio and the Court: An Illicit Love Affair,” 1965 Sup. Ct. Rev. 119 (1965).

" Robert Bellah, “Civil Religion in America,” Daedalus: Journal of the American Academy of
Arts and Sciences (Winter 1967): 1-21. Yet, the scholarship of sociologist Robert Wuthnow offers some
fairly recent examples of engagement with issues related to American public religion and civil religion,
especially his The Restructuring of American Religion: Society and Faith Since World War I1 (Princeton,
NJ: Princeton University Press, 1988), 241-267. See also, Steven B. Epstein, “Rethinking the
Constitutionality of Ceremonial Deism,” 96 Columbia L. Rev. 2083, 2083-2174 (1996).

18 Charles H. Lippy, “American Civil Religion: Myth, Reality, and Challenges,” in Faith in
America: Changes, Challenges, New Directions, vol. 2, Religious Issues Today, ed. Charles H. Lippy
(Westport, CT: Praeger Publishers, 2006), 19-36.

19 Epstein defined ceremonial deism as follows: “all practices including: 1)actual, symbolic, or
ritualistic; 2) prayer, invocation, benediction, supplication, appeal, reverent reference to, or embrace of, a
general or particular deity; 3) created, delivered, sponsored, or encouraged by government officials; 4)
during governmental functions or ceremonies, in the form of patriotic expressions, or associated with

7



related to American public religion and American civil religion.”> Also, John F. Wilson’s
argument that American public religion is ad hoc and episodic supports the notion that
American public religion can wax and wane in American public life.”* Recent legal
controversy regarding the language “under God” in the pledge of allegiance to the
American flag also evidences a recent example of a constitutional dispute over American
public religion. In the case ElIk Grove United School District v. Newdow, 542 U.S. 1
(2004) an extensive list of public interest groups filed amicus curiae, or friend of the
Court, briefs with the Supreme Court both in support and opposition to the religious
reference in the pledge. They included: the Christian Legal Society, the Rutherford
Institute, the American Legion, the Eagle Forum, American Atheists, the American Civil
Liberties Union, the American Humanist Association, the American Jewish Congress,
Americans United for Separation of Church and State, Associated Pantheist Groups, the
Atheist Law Center, Focus on the Family, and the Council for Secular Humanism as well
as others.?

Another anticipated difficulty was that Scalia’s jurisprudence is not

philosophically predictable or mechanical, lending credence to his argument that his

holiday observances; 5) which, in and of themselves, are unlikely to indoctrinate or proselytize their
audience; 6) which are not specifically designed to accommodate the free religious exercise of a particular
group of citizens; and 7) which, as of this date, are deeply rooted in the nation’s history and traditions.”
Epstein, Rethinking the Constitutionality, 2095.

2 |bid., 2091-2098. Epstein does not distinguish between American public religion and American
civil religion. 1bid., 2096-2098.

2 John F. Wilson, Public Religion in America (Philadelphia, PA: Temple University Press, 1979),
143-175.

%2 See Landmark Briefs and Arguments of the Supreme Court of the United States: Constitutional
Law, 2003 Term Supplement, vols. 335-336, eds. Gerhard Caspar and Kathleen M. Sullivan- Elk Grove
United School District v. Newdow (2004)(Bethesda, MD: LexisNexis Academic & Library Solutions,
2004).



originalist methodology is not a vehicle for instituting conservative political values.”® He
has a definite originalist interpretive methodology of textualism which he defends in his
book A Matter of Interpretation, and he has authored opinions which support the claim
that he is a “fairly principled jurist,” as one scholar has put it.** Some exceptions to
philosophical predictability in his jurisprudence include the following cases: Board of
Education of Kiryas Joel v. Grumet, 512 U.S. 687 (1994) (dissenting from Justice
Souter’s Establishment Clause opinion striking down establishment of an orthodox
Jewish school district in New York), Church of Lukumi Babalu Aye v. City of Hialeah,
508 U.S. 520 (1993)(concurring in part in Justice Kennedy’s majority opinion in a free
exercise case which one can construe as an exception to Scalia’s Employment Division v.
Smith opinion), Texas v. Johnson, 491 U.S. 397 (1989)(finding flag burning a protected
free speech right), and Crawford v. Washington, 541 U.S. 36 (2004)(holding that the
Sixth Amendment Confrontation Clause guarantees a criminal defendant’s right to
confront adverse witnesses face to face.) All of these cases present contradictory
evidence from Scalia’s tenure on the Court which warrant against facile conclusions as to
how his methodology may work out with regard to interpretation of the religion clauses,
and his conclusions on the constitutionality of different forms of American public
religion or ceremonial deism. Therefore, careful scrutiny of his religion clause
jurisprudence has to wrestle with the unpredictable aspects of his jurisprudence and

consider whether or not his approach in fact presupposes a given view of the religion

28 Antonin Scalia, "Foreword,” in Steven G. Calabresi, ed., Originalism: A Quarter Century of
Debate (Washington, D.C.: Regenery Pub., 2007), 44.

2 Antonin Scalia, A Matter of Interpretation: Federal Courts and the Law (Princeton, NJ:
Princeton University Press, 1997); James B. Staab, The Political Thought of Justice Antonin Scalia: A
Hamiltonian on the Court (Lanham, MA: Rowman & Littlefield Pub., Inc., 2006), 293.



clauses, or simply seeks to determine the intended meaning of the text of the religion

clauses, and then apply it in a concrete case.

Literature Review

The work of several scholars has been important in the author’s engagement with
the issues raised by the thesis of this dissertation. Several sources by constitutional law
Professor Sanford Levinson began to form the rudimentary ideas | seek to develop and
attracted me to the potential relationship between the religion clause jurisprudences of
Frankfurter and Scalia and American public religion. These include his book
Constitutional Faith published by Princeton University Press in 1988 and several critical
articles which include observations about American public religion and the jurisprudence
of Frankfurter and Scalia. The articles are: “The Democratic Faith of Felix Frankfurter,”
published in the Stanford University Law Review in 1973, and “The Confrontation of
Religious Faith and Civil Religion: Catholics Becoming Justices,” published in the
DePaul Law Review’s 1990 edition. Professor Levinson has also authored at least one
piece concerning judicial supremacy which relates to issues concerning the Court’s
power to influence American religion, and attendant debates about interpretation of the
religion clauses.”

In addition to the scholarship of Levinson, Robert Bellah’s work on American
civil religion, John F. Wilson’s book on American public religion, and Steven Epstein’s
law review article on ceremonial deism have served as background sources for my

thinking about American public religion and ceremonial deism in regard to the religion

% sanford Levinson, “Our Papalist Supreme Court: Is Reformation Thinkable (or possible)?” in
Law and the Sacred, eds. Austin Sarat, Lawrence Douglas, and Martha Merrill Umphrey (Stanford, CA:
Stanford University Press, 2007), 109-134.

10



clause jurisprudences of Frankfurter and Scalia.?® The dissertation will review the
scholarship of Bellah, Wilson, and Epstein more completely in the second chapter below,
but it is relatively difficult to find an abundance of recent scholarship on American civil
religion as compared to the response in the 1970s to Robert Bellah’s initial article on the
subject published in 1967. There is evidence, nonetheless, that critical thought on
American civil religion has not been eclipsed as shown by John E. Semonche’s Keeping
the Faith: A Cultural History of the U.S. Supreme Court, and articles such as Michael M.
Maddigan’s “The Establishment Clause, Civil Religion, and the Public Church,”
Yehudah Mirsky’s “Civil Religion and the Establishment Clause,” and Richard V.
Pierard’s chapter in The Oxford Handbook of Church and State in the United States
entitled, “The Role of Civil Religion in American Society.”*" Moreover, Charles H.
Lippy has a chapter about American civil religion in a recent book about the current state
of religion in American life which raises questions as to the continuing viability and
relevance of American civil religion.?®

Of importance to the thesis developed herein are also the Supreme Court opinions

of Frankfurter and Scalia, especially with reference to the Free Exercise Clause and the

% Robert Bellah, “Civil Religion in America,” Daedalus: Journal of the American Academy of
Arts and Sciences (Winter 1967): 1-21; Steven B. Epstein, “Rethinking the Constitutionality of Ceremonial
Deism,” 96 Columbia L. Rev. 2083 (1996); John F. Wilson, Public Religion in American Culture
(Philadelphia, PA: Temple University Press, 1979).

27 John E. Semonche, Keeping the Faith: A Cultural History of the U.S. Supreme Court (Lanham,
MD: Rowman & Littlefield, 1998), Michael M. Maddigan, “The Establishment Clause, Civil Religion, and
the Public Church,” 81 Cal L. Rev. 293 (1993); Yehudah Mirsky, “Civil Religion and the Establishment
Clause,” 95 Yale L. J. 1237 (1986); and Richard V. Pierard, “The Role of Civil Religion in American
Society,” in The Oxford Handbook of Church and State in the United States, ed. Derek H. Davis (New
York: Oxford University Press, 2010), 479-496.

% Charles H. Lippy, “American Civil Religion: Myth, Reality, and Challenges,” in Faith in
America: Changes, Challenges, New Directions, vol. 2, Religious Issues Today, ed. Charles H. Lippy
(Westport, CT: Praeger Publishers, 2006), 19-36.

11



Establishment Clause, as well as primary sources they have produced. Scalia’s book A
Matter of Interpretation: Federal Courts and the Law published in 1997 contains an
explanation of his interpretive methodology along with responses, including those by
historian Gordon S. Wood and legal scholar and theorist Ronald Dworkin.?® Also, Scalia
has recently defended originalist methodology in the United State’s Senate in a public
discussion with his peer on the Court, Justice Stephen Breyer, as well as in print.*
Moreover, there are a growing number of law review articles about both Frankfurter and
Scalia which the author has engaged in seeking to defend the thesis articulated herein.*
With regard to Frankfurter, the thesis developed herein has also been influenced
by various extrajudicial writings, interviews, and other primary sources which were
published before he died in 1965. The most important of these sources are Of Law and
Men: Papers and Addresses of Felix Frankfurter, 1939-1956, edited by Philip EIman,
and several compilations edited by Philip B. Kurland including, Felix Frankfurter on the
Supreme Court: Extrajudicial Essays on the Court and the Constitution, Mr. Justice

Frankfurter and the Constitution, and Of Law and Life & Other Things That Matter:

2 Antonin Scalia, A Matter of Interpretation: Federal Courts and the Law (Princeton, NJ:
Princeton University Press, 1997).

% Mike Sacks, “Justices Breyer and Scalia Take Their Constitutional Show to the Senate,”
available from http://www.huffington post.com/2011/10/05/supreme-court-stephen-breyer-antonin-scalia-
senate-hearing_n_997156.html; Internet; accessed 18 October 2011; and Antonin Scalia, “Foreword,” in
Stephen G. Calabresi, ed., Originalism: A Quarter Century of Debate (Washington, D.C.: Regenery
Publishers, 2007).

* Donald L. Beschle, “Catechism or Imagination: Is Justice Scalia’s Style Typically Catholic?” 37
Villanova L. Rev. 1329 (1992); Richard A. Brishin, “The Conservatism of Antonin Scalia,” 105 Political
Science Quarterly (1990): 2-22; Erwin Chemerinsky, “The Jurisprudence of Justice Scalia: A Critical
Appraisal,” 22 U. Haw. L. Rev. 385 (2000); Thomas B. Colby, “A Constitutional Hierarchy of Religions?
Justice Scalia, the Ten Commandments, and the Future of the Establishment Clause,” 100 Nw. U. L. Rev.
1097 (2006); Richard Danzig, “How Questions Begot Answers in Felix Frankfurter’s First Flag Salute
Opinion,” 1977 The Supreme Court Rev. 257 (1977); Peter B. Edelman, “Justice Scalia’s Jurisprudence and
the Good Society: Shades of Felix Frankfurter and the Harvard Hit Parade of the 1950s,” 12 Cardozo L.
Rev. 1799 (1991); Sanford Levinson, “The Democratic Faith of Felix Frankfurter,” 25 Stanford L. Rev. 430
(1973).
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Papers and Addresses of Felix Frankfurter, 1956-1963.%2 Also, Joseph P. Lash edited a
series of excerpts from Frankfurter’s diaries which was published in 1975, but there are
warnings in the secondary literature on Frankfurter that he wrote these diaries with a view
to their eventual publication so that their probative value is perhaps questionable. The
books most relevant to analysis of Frankfurter’s methodology for interpreting the Bill of
Rights are Helen Shirley Thomas’s Felix Frankfurter: Scholar on the Bench published by
Johns Hopkins Press in 1960, H.N. Hirsch’s The Enigma of Felix Frankfurter, Melvin 1.
Urofsky’s Judicial Restraint and Individual Liberties, and Richard D. Stevens’
Frankfurter and Due Process.™*

Three recent books about Scalia have formed the nucleus of the author’s
engagement with his jurisprudence, interpretive methodology, and expressed views about
American public religion and ceremonial deism in religion clause cases. The
Jurisprudential Vision of Justice Antonin Scalia by David A. Schultz and Christopher E.
Smith is a critical and mainly negative evaluation of Scalia’s jurisprudence, and contains
an early examination of Scalia’s religion clause perspectives.* Similarly, political
scientist Richard Brisbin has critiqued Scalia for having a jurisprudence which is

majoritarian because Scalia defers to legislatures that are more responsive to majority

% Philip Elman, ed., Of Law and Men: Papers and Addresses of Felix Frankfurter, 1939-1956
(New York: Harcourt, Brace and Company, 1956); Philip B. Kurland, ed. Felix Frankfurter on the Supreme
Court: Extrajudicial Essays on the Court and the Constitution (Cambridge, MA: Harvard University Press,
Belknap Press, 1970); and Philip B. Kurland, Mr. Justice Frankfurter and the Constitution (Chicago: The
University of Chicago Press, 1971).

¥ H.N. Hirsch, The Enigma of Felix Frankfurter (New York: Basic Books, Inc., 1981); Richard B.
Stevens, Frankfurter and Due Process (Lanham, MD: University Press of America, Inc., 1987); Helen
Shirley Thomas, Felix Frankfurter: Scholar on the Bench (Baltimore, MD: The Johns Hopkins Press,
1960).

% Christopher E. Smith and David A. Schulz, The Jurisprudential Vision of Justice Antonin Scalia
(Lanham, MD: Rowman & L.ittlefield Publishers, Inc., 1996).
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will than how legislation may affect the rights of political minorities. Brisbin has also
argued that Scalia merely feigns objectivity and a principled methodology.*

The books about Scalia by James B. Staab and Ralph A. Rossum represent a more
moderate approach to his jurisprudence. Staab argues that Scalia has a peculiar variant of
conservative political philosophy influenced by Alexander Hamilton and the Federalism
of the early Republic, but with some Madisonian tendencies in the area of federalism.
Staab is critical of Scalia for violating his own methodology and for being disingenuous
about his own objectivity, and his critique of Scalia is arguably more balanced than that
of Schultz and Smith. Also, Staab’s treatment contains a helpful overview of
conservative political ideology, and makes an argument for placing Scalia in the camp of
a Hamiltonian conservative positivism which favors strong executive power, distrusts
popular sovereignty, and includes biases in favor of expanding executive and
congressional power but not the scope of individual rights.*

Ralph A. Rossum, on the other hand, evaluates Scalia’s jurisprudence more
positively. He defends Scalia’s general methodological approach which is a variant of
originalism, but acknowledges that at times Scalia breaches his own interpretive
methodology though, in Rossum’s opinion, without jeopardizing the value of originalist
constitutional interpretation. Rossum’s critical engagement with what he perceives to be
Scalia’s methodology, which looks to the text and tradition of a given portion of the

Constitution for its meaning, is possibly the most valuable part of the book. The section

% Richard A. Brisbin, Jr., Justice Antonin Scalia and the Conservative Revival (Baltimore, MD:
Johns Hopkins Press, 1997), and Richard A. Brishin, “The Conservatism of Antonin Scalia,” 105 Political
Science Quarterly (1990): 2-22.

% James B. Staab, The Political Thought of Justice Antonin Scalia: A Hamiltonian on the Supreme
Court (Lanham, MD: Rowman & Littlefield Publishers, Inc., 2006), xxx.
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of the book about Scalia’s religion clause interpretations is very helpful.*’

A similarly
positive review of Scalia’s Establishment Clause opinions is available in a recent
Master’s thesis by Gregory O. Nies entitled “Religious Liberty through the Lens of
Textualism and a Living Constitution: The First Amendment Establishment Clause
Interpretations of Justices William Brennan, Jr., and Antonin Scalia.”*

The scholarly literature about the original meaning of the religion clauses is
unsurprisingly voluminous and contentious, as is that related to the debate over
interpretive methodology between originalism and the living Constitution approach.
Good introductions to the historical and methodological debates are available in John
Witte, Jr.’s Religion and the American Constitutional Experiment, Freedom and the
Court: Civil Rights and Liberties in the United States by Henry Abraham and Barbara A.
Perry; A Nation Dedicated to Religious Liberty: The Constitutional Heritage of the
Religion Clauses by retired judge Arlin M. Adams and Charles Emmerich; and Church
and State in American History: Key Documents, Decisions, and Commentary from the

Past Three Centuries edited by John F. Wilson and Donald L. Drakeman.*® Similarly,

the debates over the Establishment Clause are enlightened and sharpened by the

¥ Ralph A. Rossum, Antonin Scalia’s Jurisprudence: Text and Tradition (Lawrence, KS:
University of Kansas, 2006).

% Gregory O. Nies, Religious Liberty Through the Lens of Textualism and a Living Constitution:
The First Amendment Establishment Clause Interpretations of Justices William Brennan, Jr., and Antonin
Scalia (Waco, TX: Baylor University Press-Master’s thesis, 2006).

% John Witte, Jr., Religion and the American Constitutional Experiment, 2d ed. (Boulder, CO:
Westview Press, 2005); Henry J. Abraham and Barbara A. Perry, Freedom and the Court: Civil Rights and
Liberties in the United States, 8" ed. (Lawrence, KS: University Press of Kansas, 2003); Arlin M. Adams
and Charles Emmerich, A Nation Dedicated to Religious Liberty: The Constitutional Heritage of the
Religion Clauses (Philadelphia, PA: University of Pennsylvania Press, 1990); and John F. Wilson and
Donald L. Drakeman, eds. Church and State in American History: Key Documents, Decisions, and
Commentary from the Past Three Centuries, 3d ed. (Boulder, CO: Westview Press, 2003).
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scholarship of Thomas J. Curry, Leonard L. Levy, and Philip A. Hamburger.*® Judge
Michael McConnell’s article about the original meaning of the Free Exercise Clause
provides depth and counter weight to scholarly concerns with the history behind the
Establishment Clause while urging that the history of free exercise needs more
attention.*

The author’s understanding about the original meaning of the religion clauses has
been shaped most profoundly by Donald L. Drakeman’s treatment of the Establishment
Clause in Church-State Constitutional Issues: Making Sense of the Establishment
Clause.** In essence, Drakeman creates doubt about any bold and overly confident
assertions as to the meaning of the religion clauses, and how they are to be applied by the
Supreme Court today.*® Rather, Drakeman stresses the vague and ambiguous nature of
the language of the religion clauses in the First Amendment, and of the historical context

which produced the First Amendment. Supreme Court Justice Byron White further

** Thomas J. Curry, The First Freedoms: Church and State in America to the Passage of the First
Amendment (New York: Oxford University Press, 1986); Leonard L. Levy, The Establishment Clause:
Religion and the First Amendment, 2d ed. rev. (Chapel Hill, NC: University of North Carolina Press, 1994);
and Philip A. Hamburger, Separation of Church and State (Cambridge, MA: Harvard University Press,
2002).

*I Michael W. McConnell, “The Origins and Historical Understanding of the Free Exercise of
Religion,” 103 Harvard L. Rev. 1409 (1990).

*2 (New York: Greenwood Press, 1991).

*® Donald L. Drakeman, “Religion and the Republic: James Madison and the First Amendment,”
Journal of Church and State 25 (Autumn 1983): 427-445. In this article Drakeman argues that theories
about Madison’s role in formation of the religion clauses are historically indecisive and unclear, though he
concedes that Madison had a significant role. It is simply that the historical records are unreliable and
indecisive in his view. Drakeman also cites John F. Wilson’s book on American public religion to posit the
theory that Madison’s inconsistencies with regard to the religion question commonly emphasized by
“accommodationists” such as Gerald Bradley make sense as Madison’s pragmatic concessions to the power
of public religion in America at the time. In other words, Madison’s inconsistent practices from a Church-
State separation perspective are attributable to pragmatic political considerations for Drakeman.
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implies in one of his opinions that this leaves judges a lot of discretion as to how to
interpret the clauses in any given concrete case.**

Historian John M. Murrin adds credence to these sentiments in his work on the
founding era wherein he stresses the complexity and diversity of views present at the
founding with regard to the public role of religion in the early American republic. His
treatment of these issues is published as “Fundamental Values, the Founding Fathers, and
the Constitution,” in To Form a More Perfect Union published by the University Press of
Virginia, and in “Religion and Politics in America from the First Settlements to the Civil
War,” in Religion and American Politics: From the Colonial Period to the Present.*®
Additionally, Murrin submits that almost none of the key players in the formation of the
religion clauses were evangelical Christians, but were more deistic in their convictions
and adhered to a form of the Jefferson-Madison view on the religion question as to how
church and state ought to relate to one another in the new nation. This scholarship has to
account, however, for evidence regarding the influence of evangelical Christians in the
founding era as submitted in the scholarship of John Witte, Jr. Moreover, if Witte is
correct, one also has to account for the strong communitarian strains present at the time

via the standing order in New England and the fading Anglican establishment in Virginia.

* Committee for Public Education and Religious Liberty v. Nyquist, 413 U.S. 756, 820 (1973)
(WHITE, J., dissenting). J. Woodford Howard makes a similar point in his article, “The Robe and the
Cloth: The Supreme Court and Religion in the United States,” 7 Journal of Law and Politics 481 (1991).
Other sources critiquing originalist methodology include: Michael Perry, “The Authority of Text, Tradition,
and Reason: A Theory of Constitutional Interpretation,” 58 S. Cal. L. Rev. 551 (1985); Larry Simon, “The
Authority of the Framers of the Constitution: Can Originalist Interpretation Be Justified?” 73 Cal. L. Rev.
1482 (1985); and Paul Brest, “The Misconceived Quest for the Original Understanding,” 60 Boston U. L.
Rev. 204 (1980).

** John M. Murrin, “Fundamental Values, the Founding Fathers, and the Constitution,” in To Form
a More Perfect Union: The Critical Ideas of the Constitution, eds. Herman Belz, Ronald Hoffman, and
Peter J. Albert (Charlottesville, VA: The University Press of Virginia, 1992); and Murrin, “Religion and
Politics in America from the First Settlements to the Civil War,” in Religion and American Politics: From
the Colonial Period to the 1980s, ed. Mark A. Noll (New York: Oxford University Press, 1990).
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Arguably, this only makes the task of negotiating the meaning of the First Amendment’s
religion clauses that much more difficult. In addition, this analysis leaves unanswered
the question of how the First Amendment’s religion clauses can apply to a context in

2011 that is radically more diverse and pluralistic than the 1780s.

Methodology

This study will establish its thesis regarding the religion clause jurisprudences of
Frankfurter and Scalia by first engaging scholarly literature on American public religion
and ceremonial deism to demonstrate the ongoing validity of these concepts. This will
include comparing the various treatments of American public religion and ceremonial
deism by scholars Robert N. Bellah, Steven B. Epstein, and John F. Wilson.*’

Next, the dissertation will critically analyze the religion clause jurisprudences of
Frankfurter and Scalia to show how they develop their respective methodologies for the
clauses. This will involve a brief narrative engagement with their careers as judges, and
with the United States Supreme Court’s religion clause jurisprudence with special
emphasis on the Court’s jurisprudence after the clauses were applied to state and local
governments beginning in 1940 with Cantwell v. Connecticut, 310 U.S. 296 (1940). This

will frame the views of Frankfurter and Scalia against the backdrop of debates over the

% John Witte, Jr., Religion and the American Constitutional Experiment, 2d ed. (Boulder, CO:
Westview Press, 2005), 23-36.

*" Robert N. Bellah, “Civil Religion in America,” Daedalus: Journal of the American Academy of
Arts and Sciences (Winter 1967): 1-21; Bellah, The Broken Covenant: American Civil Religion in Time of
Trial (Chicago, IL: University of Chicago Press, 1992); Steven B. Epstein, “Rethinking the
Constitutionality of Ceremonial Deism,” 96 Columbia L. Rev. 2083 (1996); and John F. Wilson, Public
Religion in American Culture (Philadelphia, PA: Temple University Press, 1979).
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role of the Court which emerged out of the controversies over substantive due process in
the early twentieth century, and the New Deal Court’s response.*®

Then the dissertation will analyze their respective opinions in Free Exercise
Clause and Establishment Clause cases with particular attention to their unique reliance
upon the history of the founding era. The author’s methodology at this point will also
focus on the Supreme Court opinions of the two justices in religion clause cases in
particular seeking explicit and implicit evidence of how the judges handle American
public religion and ceremonial deism. Also, the dissertation will consider other primary
sources from the two justices that are relevant to their treatment of American public
religion and ceremonial deism in official Supreme Court opinions and that can help
further explain the originalist interpretive methodology of both judges, their common
commitment to judicial restraint, and any general tendencies towards American
nationalism in their jurisprudence. Extrajudicial writings of the two judges as well as the
commentary of close associates will also be considered in analysis of their engagements
with American public religion and ceremonial deism within their official religion clause
opinions. Critical scholarly opinion directed to the religion clause jurisprudence of both
judges will also supplement the analysis, particularly law review articles.

This methodology applies a working definition of American public religion as a
type of lowest common denominator form of public faith which is intended to bind
disparate groups together in a democracy. American public religion, as used herein, may

include belief in a deity, but not necessarily. The scholarship of Steven B. Epstein,

“8 Many of the secondary sources on Frankfurter engage the reaction of the New Deal Court to the
substantive due process jurisprudence of the late nineteenth and early twentieth centuries. Michael E.
Parrish provides a narrative account in his biography of the early scholarly phase of Frankfurter’s career in
Felix Frankfurter and His Times: The Reform Years (New York: The Free Press, 1988), 252-272.
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Robert N. Bellah, and John F. Wilson has helped to form this working definition, and it is
assumed throughout the dissertation. Moreover, the definition of ceremonial deism
adopted herein is from Steven B. Epstein who has defined the term as follows:
all practices involving: 1) actual, symbolic, or ritualistic; 2) prayer, invocation,
benediction, supplication, appeal, reverent reference to, or embrace of, a general
or particular deity; 3) created, delivered, sponsored, or encouraged by government
officials; 4) during governmental functions or ceremonies, in the form of patriotic
expressions, or associated with holiday observances; 5) which, in and of
themselves, are unlikely to indoctrinate or proselytize their audience; 6) which are
not specifically designed to accommodate the free religious exercise of a
particular group of citizens; and 7) which, as of this date, are deeply rooted in the
nation’s history and traditions.*®
Additionally, the author acknowledges at this point that | am analyzing the religion clause
jurisprudences of these two judges from my own Protestant viewpoint or worldview
which denies that America has any unique status in the eyes of God, but which also
assumes that Christians should take part in the political sphere. Moreover, my working
presuppositions include the belief that the United States is not and cannot be a Christian
nation, and that it was not intended to be one historically, though I concede that this is a
contested issue. My own general approach to this debate about connections between
America and Christianity has been formed by the writings of Mark Noll, Nathan Hatch,

George Marsden, Martin Marty, and John Courtney Murray, but my view is not static in

that the questions involved are extremely complex.>

*° Epstein, Rethinking the Constitutionality of Ceremonial Deism, 2095.

* Mark A. Noll, One Nation Under God? Christian Faith and Political Action in America (San
Francisco, CA: Harper & Row, 1988); Mark A. Noll, Nathan O. Hatch. George M. Marsden, The Search
for Christian America (Colorado Springs, CO: Helmers and Howard, 1989); Martin E. Marty, Politics,
Religion, and the Common Good: Advancing a Distinctly American Conversation about Religion’s Role in
Our Shared Life (San Francisco, CA: Jossey-Bass Publishers, 2000).; and John Courtney Murray, We Hold
These Truths: Catholic Reflections on the American Proposition (Kansas City, KS: Sheed and Ward, 1988).
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The basic question the author is trying to answer in analysis of the religion clause
jurisprudences of both justices is this: what is distinct about the way Frankfurter and
Scalia treat American public religion in their religion clause jurisprudences? By seeking
to answer this question with specific reference to their religion clause jurisprudences |
hope to further the scholarly dialogue and debate about originalist methodology,
American public religion and ceremonial deism, and the Supreme Court’s role in

determining the constitutionality of American public religion.

Outline

The first chapter of the dissertation has stated the thesis that Felix Frankfurter and
Antonin Scalia find different forms of American public religion constitutional even
though both judges apply originalist methodology to interpret the clauses, and the
American public religion deemed constitutional by Frankfurter is more secular than that
in Scalia’s opinions which is more specifically theistic. Below, it also provides a detailed
outline of the different chapters of the dissertation and how they will help prove the thesis
that Frankfurter finds American public religion constitutional that is more secular
whereas Scalia finds American public religion constitutional that is more specifically
theistic. The first chapter also partially reviews the literature applicable to the thesis, and
presents the methodology used by the author.

The second chapter will begin with a brief restatement of this dissertation’s thesis.
Then, chapter two will engage relevant scholarship on American public religion and
ceremonial deism, beginning with its origins in the thought of Rousseau, and demonstrate
how American public religion, civil religion, and ceremonial deism are both similar and

distinct by definition. This chapter will also review relevant cases and literature
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regarding the Supreme Court’s reliance on the American founders in religion clause cases
following application of the religion clauses to state and local governments in the 1940s.
By examining this scholarly literature the dissertation will also seek to demonstrate that
American public religion and ceremonial deism are concepts which one should consider
in analyzing the religion clause jurisprudences of Frankfurter and Scalia.

The third chapter’s focus is the Free Exercise Clause jurisprudence of Felix
Frankfurter. This chapter will provide an introduction to Felix Frankfurter’s life and
thought, and document how Frankfurter relied on the American founders in his Free
Exercise Clause opinions to find flag salute ceremonies comparable to religious practices
constitutional. Chapter three will also analyze Frankfurter’s religion clause methodology
in the context of the Supreme Court’s jurisprudence in free exercise cases since the
application of the First Amendment religion clauses to state and local governments in the
Cantwell and Everson cases in the 1940s.>

Chapters four, five, and six will then provide further detailed analysis of the
religion clause jurisprudences of both justices. Chapter four will review the
Establishment Clause jurisprudence of Frankfurter with emphasis on his reliance upon
American founders for authority in Establishment Clause cases, and in order to document
Frankfurter’s distinct treatment of the Establishment Clause and American public religion
as compared to Scalia. Chapters five and six will then analyze the Free Exercise and
Establishment Clause opinions of Scalia with specific attention to how Scalia has treated
American public religion and ceremonial deism in these cases. Each of these chapters

will incorporate discussion of the key Free Exercise and Establishment Clause cases

5! Cantwell v. Connecticut, 310 U.S. 296 (1940), and Everson v. Board of Education, 330 U.S. 1
(1947).
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Frankfurter and Scalia have participated in, especially those in which the judges played a
key role.

Chapter seven will conclude the dissertation by arguing that Frankfurter and
Scalia have relied upon American founders in their religion clause cases with distinct
results, especially in Establishment Clause cases. In addition, the final chapter will
submit that Frankfurter and Scalia have found different forms of American public
religion constitutional even though both judges looked to the founders for guidance to
interpret the religion clauses. This chapter will provide a brief review of the beliefs of
the American founders that both Frankfurter and Scalia have referred to, albeit in
different ways, as authority for their distinct findings about American public religion and
ceremonial deism in religion clause cases. Finally, the dissertation will end with a brief

summary chapter that provides a restatement of the thesis and supporting cases.
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CHAPTER TWO
Literature Review Regarding American Public Religion and Ceremonial Deism,
and the Supreme Court’s Appeals to the American Founding Era
in Religion Clause Cases Since Incorporation
Thesis Restatement

The First Amendment religion clause jurisprudences of Felix Frankfurter and
Antonin Scalia find distinct forms of American public religion constitutional. Felix
Frankfurter’s religion clause jurisprudence applied the Free Exercise Clause weakly, but
the Establishment Clause strictly, as exemplified in the cases Minersville School District
v. Gobitis, 310 U.S. 586 (1940) and McCollum v. Board of Education, 333 U.S. 203
(1948). Scalia, on the other hand, has interpreted the religion clauses differently from
Frankfurter by applying both the Free Exercise Clause and the Establishment Clause
weakly in most cases, and this is evident in Employment Division v. Smith, 494 U.S. 872
(1990) and McCreary County v. ACLU, 545 U.S. 844 (2005).

The American public religion deemed constitutional in Frankfurter’s religion
clause opinions is more secular in nature in that it does not include belief in God. Rather,
American public religion therein has elements similar to religious faith such as veneration
of the American flag, and an appeal to the need for unifying beliefs in society.'

Nonetheless, the mandatory flag salute Frankfurter’s majority opinion held constitutional

! Minersville School District v. Gobitis, 310 U.S. 586, 591-600 (1940); and West Virginia State
Board of Education v. Barnette, 319 U.S. 624, 646-672 (1943).
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in Gobitis did not contain the words “under God,” or require affirmation of belief in
God.?

Scalia’s religion clause jurisprudence, on the other hand, finds some forms of
American public religion constitutional that do include belief in God such as public
prayer at a middle school graduation ceremony, and display of the Ten Commandments.®
This difference between the religion clause jurisprudences of Frankfurter and Scalia
emerges in their different voting records with regard to the Establishment Clause, which
Frankfurter has applied a strict form of judicial scrutiny to whereas Scalia has not found a
violation of the clause.* For example, Frankfurter either authored an opinion that found
an Establishment Clause violation or voted to find an infringement of the clause in nearly
every case he participated in.° McGowan v. Maryland, 366 U.S. 420, 470-480 (1961) is
the only disestablishment case in which Frankfurter did not find a violation of the clause,
and this is because he reasoned that the Sunday closing law in question was secular in
purpose.

Secondarily, the interpretive methodologies applied by both judges to the religion
clauses rely in part upon references to America’s founding history. Yet, the two judges
do not appeal to the founding era in the same manner in free exercise cases even though

their approach to the Free Exercise Clause is similar, nor do they emphasize the same

Z Steven B. Epstein, “Rethinking the Constitutionality of Ceremonial Deism,” 96 Columbia L. Rev.
2083, 2118 (1996).

¥ Lee v. Weisman, 505 U.S. 577, 631-646 (1992); and McCreary County v. ACLU, 545 U.S. 844,
886-898 (2005).

* Kathleen M. Sullivan, “Justice Scalia and the Religion Clauses,” 22 U. Haw. L. Rev. 449, 449
(2000).

® Everson v. Board of Education, 330 U.S. 1 (1947); McCollum v. Board of Education, 333 U.S.
203 (1948); Zorach v. Clauson, 343 U.S. 307 (1952); Kedroff v. Saint Nicholas Cathedral, 344 U.S. 94
(1952); and McGowan v. Maryland, 366 U.S. 420 (1961).
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founders in Establishment Clause opinions. Frankfurter emphasized the “historic” nature
of the Supreme Court’s task in religious liberty cases,® and cited Thomas Jefferson and
James Madison primarily in his religion clause opinions in Gobitis, Barnette, McCollum,
Zorach, and McGowan. To the contrary, Scalia has not emphasized historical tradition to
the same extent in free exercise opinions, but he has referred to George Washington, John
Adams, Thomas Jefferson, James Madison, and John Marshall as the basis for his
opinions in Establishment Clause cases.” Additionally, Scalia explicitly stated in his
dissenting opinion in Lee that judges should refer back to the founding era’s history in
order to properly interpret the Establishment Clause.®

Frankfurter relied primarily upon Jefferson and Madison in his religion clause
opinions because he reasoned that they were the main influences on the clauses, and
because the founding history was an important source of the meaning of the religion
clauses for him.® Scalia, however, has written in City of Boerne v. Flores, 521 U.S. 507,
537-544 (1997) that the founders’ views are compatible with his free exercise analysis,
whereas in Establishment Clause cases he asserts that historical review of the founders’

viewpoints is critical to effective interpretation of its language. ™

® Gobitis, 310 U.S. at 594 where the justice stated: “In the judicial enforcement of religious
freedom we are concerned with a historic concept . . . The religious liberty which the Constitution protects
has never excluded legislation of general scope not directed against doctrinal loyalties of particular sects.
Judicial nullification of legislation cannot be justified by attributing to the framers of the Bill of Rights
views for which there is no historic warrant.”

" Lee v. Weisman, 505 U.S. 577, 631-646 (1992); and McCreary County v. ACLU, 545 U.S. 844,
886-889, 893-898 (2005).

8 Lee, 505 U.S. at 631.

% Gobitis, 310 U.S. at 591-600; McGowan, 366 U.S. at 463-465; and Everson v. Board of
Education, 330 U.S. 1, 28-63 (1947) (RUTLEDGE, J., dissenting). Frankfurter specifically joined the
Rutledge dissent in Everson.

10| ee, 505 U.S. at 631.
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This dissertation will seek to establish its thesis by examining the religion clause
jurisprudences of Frankfurter and Scalia and other relevant sources related to their
religion clause jurisprudences. However, before examining their religion clause
jurisprudences in subsequent chapters, this chapter will review relevant literature
regarding American public religion and ceremonial deism, as well as relevant literature
and Supreme Court cases regarding the Supreme Court’s interpretation of the religion
clauses with specific attention to how the Court has appealed to America’s founding era
since the incorporation of the Free Exercise and Establishment Clauses in the 1940s.

Relevant Literature Regarding American Public Religion and Ceremonial Deism

John F. Wilson authored Public Religion in American Culture in the 1970s.*

This book examined the peculiar nature of public religion in the American context until
that time, and concluded that scholarship emerging at the time about American civil
religion was an effort to “revitalize” American culture.'® He argued that Robert Bellah’s
writings on American public religion, beginning with Bellah’s article in the journal
Daedalus, represented an attempt to revive American culture in the face of significant
change.’® More specifically, Wilson submitted that the idea of an American civil religion
as articulated by Bellah was an effort to “cope” with “threats” to the then declining, but

still dominant, Protestant cast of American public religion.** In other words, Wilson

1 John F. Wilson, Public Religion in American Culture (Philadelphia, PA: Temple University
Press, 1979).

12 1bid., 170-171.

3 Ibid., 170 referring to Robert N. Bellah, “Civil Religion in America,” Daedalus 96 (Winter
1967): 1-21.

¥ 1bid., 171.
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deemed the scholarship on American civil religion as a sign of insecurity about the
prevailing status of public religion in America in the 1960s and 1970s.

Wilson did not specifically define American public religion in his book, however,
but he did refer to the thought of American founder Benjamin Franklin for the idea that
American society needed the public “influence of religion.”*> More specifically, Wilson
cited Franklin’s assertion about the importance of “Publick Religion” with reference to
teaching history in a document related to an effort to establish a school in Philadelphia in
1749. Therein Franklin submitted that the positive merits of public religion included
development of character in citizens, the exposure of “the Mischiefs of Superstition, &c.
and the Excellency of the CHRISTIAN RELIGION above all others ancient or
modern.”*® Wilson then traced the rising influence of Protestant public religion in
America to what he perceived as its decline into religious pluralism in the 1960s."’

Robert Bellah’s famously influential article on American civil religion was
published in 1967. In it Bellah developed his proposal that “there actually exists
alongside of and rather clearly differentiated from the churches an elaborate and well-
institutionalized civil religion in America.”*® In order to establish this thesis Bellah
looked to historical sources and events such as President John F. Kennedy’s inaugural
speech in 1961, the writings and speeches of certain American founders such as

Benjamin Franklin and George Washington, and the American Civil War.*

™ Ibid., 7.

1% Ibid., emphasis in original.

" Ibid., 17-18.

18 Bellah, Civil Religion in America, 1.

¥ 1bid., 1, 5-6, of.
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Bellah submitted that the Civil War “was the second great event that involved the
national self-understanding so deeply as to require expression in the civil religion.”?°
Until the Civil War, he argued, the American founding and its leaders framed the
American civil religion, but the events of the Civil War in the 1860s threatened the
survival of this civil religion thereby creating substantial cultural anxiety with reference
to national meaning. Bellah drew specific attention at this point to the legacy of
President Abraham Lincoln, and the Memorial Day holiday that emerged from the Civil
War.?

Then, in the concluding pages of Bellah’s article, he argued that the American
civil religion was “still very much alive,” and grounded this assertion in the responses to
the assassination of President Kennedy in 1963, as well as themes he found in the New
Frontier and Great Society political efforts of Presidents John F. Kennedy and Lyndon
Johnson.?? For Bellah, the American civil religion provided a transcendent point of
reference for the American people, and he defended it against critics who saw in it a
corrupting influence on American church life.?®

Bellah’s proposal received a significant amount of critical scholarly evaluation
after its publication in addition to John F. Wilson’s book on American public religion. In
a recent chapter regarding civil religion in America Richard V. Pierard lists some of the
early critical responses to Bellah’s civil religion thesis in his bibliography, including the

chapters in American Civil Religion edited by Russell E. Richey and Donald G. Jones,

2 1hid., 9.
2 bid., 11.
2 1bid., 12-13.

2 1bid., 12.
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and Civil Religion and the Presidency by Pierard and Robert D. Linder.?* Moreover,
Pierard’s chapter in The Oxford Handbook of Church and State in the United States
documents at least five different ways that commentators have defined American civil
religion since Bellah’s initial article was published, and Pierard seems to concede that
American civil religion is a “vague and elusive” concept with little scholarly consensus
regarding it.”> Pierard also provides a brief history of the term “civil religion” that was
coined by Jean-Jacques Rousseau in The Social Contract in 1772.%

Several law review articles have also considered the topic of American civil
religion and public religion, but with different conclusions about its relevance,
constitutionality, and importance in American life. Yehudah Mirsky and Michael M.
Maddigan have authored articles more positive about the value of public religion for
American culture and society even though Mirsky does raise concerns about its
constitutionality when the religious elements of civil religion are too prominent. Mirsky

wrote that civil religion could pose an Establishment Clause problem if too much

% Richard V. Pierard, “The Role of Civil Religion in American Society,” in Derek H. Davis, ed.
The Oxford Handbook of Church and State in the United States (New York: Oxford University Press,
2010), 493-496 citing Russell E. Richey and Donald G. Jones, eds. American Civil Religion (New York:
Harper & Row, 1974); and Richard V. Pierard and Robert D. Linder, Civil Religion and the Presidency
(Grand Rapids, MI: Zondervan, 1988).

% pjerard, The Role of Civil Religion in American Society, 480-482. Pierard’s chapter defines civil
religion as “essentially an alliance between politics and religion at the national level,” and states that it
“rests on a politicized ideological base consisting of four principles: (1) there is a God; (2) the deity’s will
can be known and fulfilled through democratic procedures; (3) American has been his primary agent in
modern history; and (4) the nation is the chief source of identity for Americans in both a political and
religious sense.” lbid., 483.

% |bid., 484. Pierard summarizes Rousseau’s attempt to “harmonize individual freedom with
membership in a social group ruled by law through a general civic faith.” Ibid. According to Rousseau the
sovereign needed to shape this civil religion, and its elements should consist of “existence of a mighty,
intelligent, and beneficent Divinity, possessed of foresight and providence; the life to come, the happiness
of the just, the punishment of the wicked; the sanctity of the social contract and these laws: these are its
positive dogmas.” Ibid. 484-485, quoting Jean-Jacques Rousseau, The Social Contract and Discourses, ed.
G.D.H. Cole (New York: Dutton, 1959), 139.
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substantive religious content formed the basis of the civil religion.?” Yet, Mirsky also
concluded that courts should not find civil religion unconstitutional in many cases where
it is distinguishable from “traditional, sacral religion.”?®

Maddigan, in contrast, develops an argument that American society has three
primary aspects, namely, the state, the market, and civil society.?® Then, he combines a
critique of the Supreme Court’s Establishment Clause jurisprudence for its ambiguity,
with a proposal that there is a remedy available in the field of the “sociology of
religion.”® Maddigan asserts that the founders’ belief that religion plays an important
public role in society is still valid presently, and further that an understanding of this
point can enable the Court to handle Establishment Clause cases more persuasively.*!
Yet, he concedes that the Court has not reached consensus on the appropriate
methodology for interpreting the religion clauses in his argument that the Court needs to
at least consider his sociological model as a potential remedy for the confusion he finds
in Establishment Clause jurisprudence. *

Steven B. Epstein also authored a law review article that was published in 1996

by Columbia University’s law school on the constitutionality of a concept similar to

American civil religion, ceremonial deism. In this law review article Epstein not only

%" Yehudah Mirsky, “Civil Religion and the Establishment Clause,” 95 Yale L. Journal 1237,
1239-1241 (1986).

2 bid., 1256-1257.

 Michael M. Maddigan, “The Establishment Clause, Civil Religion, and the Public Church,” 81
California L. Rev. 293, 297 (1993).

% 1bid.
%1 1bid., 303-309.
%2 1hid., 308-309.
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evaluates the constitutionality of ceremonial deism, however, but also provides the
definition of ceremonial deism used herein, and compares ceremonial deism to American
civil religion and American public religion which Epstein does not differentiate
between.** In other words, Epstein does not discern a substantive difference between
American civil religion and American public religion as he uses the terms in his article,
but he does provide a distinctive definition of ceremonial deism that includes the belief in
a deity.

The Epstein law review article also makes a distinction between different types of
American public religion by making specific reference to the scholarship of Robert N.
Bellah and Sanford Levinson. In this regard, Epstein submits that the American public
religion Bellah has written about is theistic or deistic in nature and thus closer to more
traditional concepts of “true sacral religion, though in a watered-down sense,” whereas
Levinson’s scholarship presents a form of American public religion that is
characteristically secular in nature meaning that it “involves religion metaphorically, not
actually.”* This distinction between a theistic as opposed to a more secular and
metaphorical form of public religion in the scholarship of Bellah and Levinson is helpful
when comparing the religion clause jurisprudences of Frankfurter and Scalia because the

kinds of public religion that they find constitutional are similarly distinct.

% Steven B. Epstein, “Rethinking the Constitutionality of Ceremonial Deism,” 96 Columbia Law
Review 2083, 2091-2098 (1996).

* Ibid., 2096-2097 wherein Epstein distinguishes between the “radically different” civil religions
of Bellah and Levinson as elaborated in Robert N. Bellah, Beyond Belief: Essays on Religion in A Post-
Traditional World (New York: Harper & Row, 1970), 171-176; and Sanford Levinson in Constitutional
Faith (Princeton, N.J.: Princeton University Press, 1988), 10-12.
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Relevant Cases and Literature Regarding the Supreme Court’s Appeals to America’s
Founding Era in Religion Clause Cases

In his majority opinion in the Minersville School District v. Gobitis free exercise
case Frankfurter appealed in part to the history of the founding era in America to make
his argument that Jehovah’s Witness children were not exempt from a mandatory flag
salute.®* He wrote that the interpretation of the First Amendment’s guarantees of
religious freedom “are concerned with a historic concept,” and he cited Thomas
Jefferson, James Madison, and Roger Williams in support of this notion.*® Then, in his
dissenting opinion in the Barnette case a few years later that overruled Gobitis,
Frankfurter made a similar appeal, and relied upon Jefferson, Madison, John Adams, and
Benjamin Franklin from the founding era.*’

Subsequently, after both the Free Exercise and Establishment Clauses had been
“incorporated” or applied to state and local governments in the Cantwell and Everson
cases,*® the Court began to appeal to history from the founding era in order to interpret
the religion clauses, especially in Establishment Clause cases.*® This is particularly
evident in the dissenting opinion of Wiley B. Rutledge in Everson wherein Rutledge

looks to the struggle over disestablishment of the Church of England in Virginia in order

* Minersville School District v. Gobitis, 310 U.S. 586, 594-595 (1940).
% bid.
%" West Virginia State Board of Education v. Barnette, 319 U.S. 624, 653 (1943).

% Cantwell v. Connecticut, 310 U.S. 296 (1940); Everson v. Board of Education, 330 U.S. 1
(1947).

% Michael W. McConnell, “The Origins and Historical Understanding of the Free Exercise of
Religion,” 103 Harvard Law Review 1409 (1990).
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to interpret the Establishment Clause.*® Frankfurter joined Rutledge’s opinion in the
Everson case, and the author of the majority opinion Hugo Black agreed with Rutledge’s
historical account as well, even though Black came to different conclusions as to the facts
and therefore did not find a violation of the Establishment Clause in the case.**
Subsequently, the Court has sometimes relied on the history of the founding era to
interpret the religion clauses, especially the Establishment Clause, but the Court has not
reached a consensus about the meaning of the religion clauses.** In addition, some
members of the Court have challenged the viewpoint articulated by Rutledge in Everson
that relied so heavily upon the thought of Jefferson and Madison. For example, former
Chief Justice William Rehnquist also looked to history to interpret the Establishment
Clause in his dissenting opinion in the school prayer case Wallace v. Jaffree, 472 U.S. 38,
??-?? (1985), but Rehnquist concluded that the First Amendment allowed nonpreferential
support for religion by the government. Similarly, another Chief Justice, Warren Burger,
looked to the history of the First Amendment to interpret it in a case involving an
Establishment Clause challenge to legislative prayers, the case of Marsh v. Chambers,
but Burger also interpreted and applied the historical evidence differently from
Rutledge.®® Lastly, as the dissertation will demonstrate below in chapters four and five,

Antonin Scalia has also looked to the history of the founding era in order to interpret both

0 Everson, 330 U.S. at 34-38. In this lengthy dissenting opinion in Everson Rutledge relies
especially on the views of Thomas Jefferson and James Madison with reference to religious liberty, and he
made Madison’s Memorial and Remonstrance an appendix to his opinion. 1bid., 28-74.

“ Ibid., 11-12 (BLACK, J., majority opinion). The Court “incorporated” the Establishment
Clause in Everson, 330 U.S. at 14-15.

%2 Steven K. Green, ““Bad History”: The Lure of History in Establishment Clause Adjudication,”
81 Notre Dame Law Review 1717 (2005-2006).

¥ Marsh v. Chambers, 463 U.S. 783, 790 (1983).
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religion clauses, especially in Establishment Clause cases, though he has found different
forms of American public religion constitutional as compared to Frankfurter.**

Some commentators have criticized the Court for how it handles history in cases
both generally and in religion clause cases. An article by Alfred H. Kelly in The Supreme
Court Review criticizes the Court for mishandling history, and asserts at one point that
the Court has used a technique he labels “law-office” history in some cases.* In a
similar manner, Steven K. Green has analyzed the use of history by the Court in
Establishment Clause cases. Green argues that “since 1947 lawyers and judges have used
history with abandon to justify their arguments and decisions about the proper
relationship between church and state.”® Moreover, he provides a footnote that lists
examples in Establishment Clause opinions that includes the opinions of William
Rehnquist in Wallace v. Jaffree, Warren Burger in Marsh v. Chambers, Felix Frankfurter
in McCollum v. Board of Education, and Stanley Reed in McCollum v. Board of

Education.*’

Reasons for Study of Frankfurter and Scalia Based on Literature Review
I have chosen to study these two judges because the deferential approach to the

Free Exercise Clause employed by Frankfurter in Gobitis and Barnette is similar to the

* Lee v. Weisman, 505 U.S. 577, 631f (1992); and McCreary County v. ACLU, 545 U.S. 844, 886-
888 (2005).

* Alfred H. Kelly, “Clio and the Court: An Illicit Love Affair,” 1965 The Supreme Court Review
119, 122 (1965). Kelly defines the law-office technique as “the selection of data favorable to the position
being advanced without regard to or concern for contradictory data or proper evaluation of the relevance of
the data proffered.” Ibid., 122 n. 13.

*® Steven K. Green, ““Bad History”: The Lure of History in Establishment Clause Adjudication,”
81 Notre Dame L. Rev. 1717, 1717-1718 (2005-2006).

" 1bid., 1718 n. 5.

35



one applied in the jurisprudence of Scalia with his majority opinion in Employment
Division, Department of Human Services v. Smith, 494 U.S. 872 (1990). In addition,
Frankfurter’s contribution to strict separationism with respect to the Establishment Clause
that appeals to the history of the founding era as authority for its conclusions continues to
appear in Supreme Court opinions today.*® Though Scalia does not have the same voting
record as Frankfurter in Establishment Clause cases he does make repeated reference to
the founders in order to substantiate his view that government can preference generic
monotheism in public religious practices, ceremonies, and displays. Yet, Scalia has also
articulated a particular view of originalism that emphasizes the intent of the founders as
expressed in the text of the Constitution, as well as the history that helps to interpret the
text in no establishment cases.*® Thus, Frankfurter and Scalia’s religion clause
jurisprudence deserves critical analysis in light of Scalia’s ongoing contribution to the
debates about original intent, public activities and speeches, and legacy of dissent.
Study of the two justices is therefore important because they have played roles in
the debates on the Supreme Court about interpretation of the religion clauses following
the incorporation of the clauses in the 1940s in Cantwell v. Connecticut, 310 U.S. 296
(1940) and Everson v. Board of Education, 330 U.S. 1 (1947). Their appeals to the

founders of the republic in their opinions reveal a reliance on founders such as George

*® Steven K. Green, ““Bad History”: The Lure of History in Establishment Clause Adjudication,”
81 Notre Dame L. Rev. 1717 (2005-2006).

“ Antonin Scalia, A Matter of Interpretation: Federal Courts and the Law (Princeton, NJ:
Princeton University Press, 1997), 37-47.

% Scalia has already received a considerable amount of scholarly attention for a sitting Supreme
Court justice as documented by Ralph A. Rossum, Antonin Scalia’s Jurisprudence: Text and Tradition
(Lawrence, KS: The University Press of Kansas, 2006), 198-205. On page 205 of his book Rossum states
that “he writes with the verve and panache he does in part to ensure that his opinions are included in
constitutional law casebooks, where they will influence the next generation of lawyers and legal scholars.”
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Washington, John Adams, James Madison, Thomas Jefferson, and John Marshall.
References to these American founders are evidence for the early American public
religion that Frankfurter and Scalia cite in their religion clause opinions, and chapter five
will examine how Frankfurter and Scalia have relied on these founders as authority in
their religion clause opinions with different results.

Lastly, I have chosen to study Frankfurter and Scalia because both judges have
helped frame for me an ongoing attempt to define the boundary between a healthy form
of patriotism and unhealthy American public religion that is perhaps a form of idolatry
forbidden by the Christian faith. The author serves as Pastor of a Baptist church that
wrestles from time to time with questions related to this boundary between devotion to
church and devotion to country, and the proper relationship between church and state
remains a matter of disagreement. This tension is most acute on July 4 and other national
holidays when patriotism becomes a potential theme for worship in the church, and the
church experiences anxiety about giving due respect to the service rendered by church
members who have fought and sacrificed in the military while not simultaneously
contributing to a potentially idolatrous nationalism that subverts the highest loyalty due to

God.
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CHAPTER THREE
Felix Frankfurter’s Religion Clause Jurisprudence and American Public Religion:
Introduction and Free Exercise Cases

The Development of Frankfurter’s More Secular Approach to American Public Religion

Felix Frankfurter was born in Vienna, Austria, on February 22, 1882, and bears
the distinction of being the last immigrant to serve on the United States Supreme Court.*
His family’s faith was Judaism, and they immigrated to the United States to live in New
York City in 1894.% It was during his childhood in New York City that Frankfurter
attended public schools on the lower east side, and began to develop the devotion to
American democratic ideals which would subsequently replace his waning faith in
Judaism with a secular faith in the American system of government.®

In his oral history given to Harlan B. Phillips Frankfurter begins by noting that his
earliest memories do not include Austria, but rather being able to buy and have his own
newspaper in New York. In his words, “Certainly | have no recollection comparable to
the recollection of very soon after we came here, when | could for a penny or two cents—
certainly not more than two cents—buy a paper. | bought a paper. It was my paper.
That opened up the world, or projected one into it.”* Soon he met an Irish teacher named

Miss Hogan at Public School 25 on Fifth Street in the city and she saw to it that the

! Joseph P. Lash, “A Brahmin of the Law: A Biographical Essay,” in From the Diaries of Felix
Frankfurter, ed. Joseph P. Lash (New York: W.W. Norton & Company, 1975), 18.

2 Melvin 1. Urofsky, Felix Frankfurter: Judicial Restraint and Individual Liberties (Boston:
Twayne Publishers, 1991), 181-185, (Chronology of Frankfurter’s life).

# Jeffrey D. Hockett, New Deal Justice: The Constitutional Jurisprudence of Hugo Black, Felix
Frankfurter, and Robert Jackson (Lanham, MD: Rowman & Littlefield Publishers, Inc., 1996), 207.

* Harlan B. Phillips, Felix Frankfurter Reminisces (New York: Reynal & Company, Inc., 1960), 3.
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young immigrant learned English. In fact, as Frankfurter remembered, she threatened
physical punishment to anyone whom she caught speaking German with him. He was
thankful for her insistence that he learn English and abandon German even though most
people in the neighborhood he moved into spoke German.®> He deemed her “one of my
greatest benefactors in life because she was a lady of the old school,” and felt that
learning English helped him to overcome the barriers to intellectual development and
success as a young immigrant child in America.®

He could not remember much about his childhood other than developing an early

interest in “the world of affairs.”’

One of his earliest heroes was the populist William
Jennings Bryan though his family did not appreciate this very much because they
preferred Bryan’s rival William McKinley. Yet, young Felix Frankfurter admired Bryan
for his advocacy for the farmers in the Midwestern United States near the end of the
nineteenth century. Moreover, Frankfurter stressed: “Here was a fellow who could
entrance people by the quality of his voice, the beauty of his speech. It was all so fresh
and romantic and the voice of hope.”®

When asked about the greatest debt he owed to his parents with regard to his
education he replied that they allowed him to think for himself, “almost completely.”® At

one point during his secondary education he had the opportunity to attend the Horace

Mann School and perhaps gain a better education, but he did not do well enough on the

® Ibid., 5.
® Ibid., 4.
" Ibid., 5.
8 Ibid., 6.
% Ibid., 9.
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competitive examination to earn a scholarship. His parents offered, he remembered, to
pay his way, but he argued that they should not have to and so they did not. That was the
end of that. But, more importantly, Frankfurter connected this early experience of dashed
hopes to his philosophy of life. He stated:

I have such a deep feeling about the importance of contingency in life. These

people who plan their careers—I have so little respect for them. You know what

Holmes says? Somebody boasted of being a self-made man and Holmes said,

“Well, a self-made man usually hasn’t made much.°

At an ill defined point early in his life Felix Frankfurter lost his personal faith in
Judaism, the faith of his family. In his oral history he remembers that he was an
observant member of his faith during his childhood, but eventually ascribed to the
influence and reasoning of the “Victorian agnostics” which included John Morley, the
author of On Compromise. He also notes in his oral history that his parents were
“observant,” but not orthodox, and their devotion served as a family tradition rather than
a foundation for living. For Felix, the Jewish rituals “had . . . the warmth of the familiar,
the warmth of the past and of the association of family festivals.”**

Yet, as a young man he stopped going to the Synagogue regularly, and gradually
felt more and more of a distance from the faith of his family heritage. He described
having a moving emotional experience in college when he went to a Yom Kippur service
where he felt pangs of guilt for being in the midst of those worshipping. He described his
feeling at the time as follows:

thinking that it was unfair of me, a kind of desecration for me to be in the room

with these people to whom these things had the meaning they had for them when
for me they had no other meaning than adhering to a creed that meant something

19 1hid., 11.
1 1bid., 2809.
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to my parents but had ceased to have meaning for me. | no longer had roots in
that kind of relation to the mysteries of the universe, and | remember leaving the
synagogue in the middle of the service saying to myself, ‘It’s a wrong thing for
me to be present in a room in a holy service, to share these ceremonies, these
prayers, these chants, with people for whom they have inner meaning as against
me for whom they have ceased to have inner meaning.’*2
Though Felix Frankfurter maintained a lifelong passion for Zionism as documented by
his biographers™® he would never again go to a Yom Kippur service, and from then on he
preferred to call himself a “reverent agnostic.”** He rejected belief in the God of his
ancestors, but soon he began a period in his life which inculcated a devotion to American
democracy.’
Upon graduation from high school Frankfurter attended City College of New
York where he struggled at first, but soon he began to excel academically demonstrating
the intellectual abilities that would characterize the rest of his life as a scholar and judge.
He developed a broad range of interests during his college years as well as a passion for
learning. Yet, it was not the City College of New York which would serve as the
institutional foci for the young Frankfurter’s “quasi-religious” feelings, but rather

Harvard Law School.*®

12 1bid., 289-290.

13 See Leonard Baker, Brandeis and Frankfurter: A Dual Biography (New York: Harper and Row
Publishers, 1984), 41-42, 76-79, 338-339; Harlan B. Phillips, Felix Frankfurter Reminisces (New York:
Reynal & Co., 1960), 178f; as well as Bruce Allen Murphy, The Brandeis/Frankfurter Connection: The
Secret Political Activities of Two Supreme Court Justices (New York: Oxford University Press, 1982), 46-
72.

Y Phillips, Frankfurter Reminisces, 291.

> His “democratic faith” was first acknowledged, articulated, and analyzed by Sanford Levinson
while he was a law student in “The Democratic Faith of Felix Frankfurter,” 25 Stanford L. Rev. 430, 430-
448 (1973).

18 phillips, Frankfurter Reminisces, 19.
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In 1901 he graduated from City College, and then he was admitted to Harvard
Law in the fall of 1902 where his tuition was a mere $150. For Frankfurter the transition
from college to law school proved intimidating. He described his feelings of inferiority
early on during his tenure as a law student by comparing himself to “a little minnow” in a
very large pond.'” Nonetheless, it did not take Frankfurter long to find his comfort zone
at Harvard Law School because he loved the challenge of the stiff academic competition
and the democratic environment present there. He discovered that it did not matter what
one’s background was so long as one excelled in the curriculum, and this placed
everyone on the same level playing field, irrespective of background.

Moreover, those in leadership at Harvard Law, such as Dean James Barr Ames,
were principally committed to the search for truth, and not to “making disciples.”*® This
leadership, according to Frankfurter, led to the development of an institutional aura which
encouraged “disinterestedness” and the pursuit of success based purely on performance,
not social status.

It was also at Harvard Law School that Felix Frankfurter first encountered one of
his two primary mentors as a lawyer and judge: Louis D. Brandeis. On May 4, 1905,
Brandeis gave a speech at Harvard Law School and Frankfurter was a student in the
audience. Brandeis, an attorney at the time, admonished the students to achieve “a great
work” as lawyers, and to strive towards becoming a “people’s attorney” in lieu of merely

seeking personal gain.™® The speech inspired the young immigrant law student to think

7 1bid., 18.
18 |bid., 22-24.

19 _eonard Baker, Brandeis and Frankfurter: A Dual Biography (New York: Harper & Row,
1984), 45 and Urofsky, Judicial Restraint and Individual Liberties, 181-185. At the time Brandeis was an
attorney developing a reputation as a formidable advocate, especially on behalf of American labor against
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deeply about his future as an attorney in America and served as a starting point for his
relationship with Brandeis, who also would eventually develop a close relationship on the
Supreme Court with Frankfurter’s other mentor, Oliver Wendell Holmes, Jr.%°

One does not have to read very far into Frankfurter’s primary source materials to
find evidence of his admiration for Holmes.?* He frequently referred to Holmes in his
diaries, authored a book about Holmes’ tenure on the Supreme Court, sometimes
infuriated other Supreme Court justices by lecturing them with references to Holmes, and
cited Holmes as the inspiration and authority for his eventual rejection of the concept of
“preferred freedoms” in the Bill of Rights.?> More importantly according to one

commentator, however, Felix Frankfurter would eventually incorporate a form of

business interests. He was nominated as an associate justice on the Supreme Court by President Woodrow
Wilson on January 28, 1916, then confirmed by a close and controversial vote of 47-22 on June 1, 1916.
The Oxford Companion to the Supreme Court of the United States, 2d ed., Kermit L. Hall ed. (New York:
Oxford University Press, 2005), 1132. For a comparison between Justices Brandeis and Frankfurter see
Robert A. Burt, Two Jewish Justices: Outcasts in the Promised Land (Berkeley: University of California
Press, 1988).

% Frankfurter’s relation to both Brandeis and Holmes has been well documented, and several
scholars have argued that Holmes was the defining influence on Frankfurter with regard to his Supreme
Court jurisprudence, in accord with H.N. Hirsch and Sanford V. Levinson. See Urofsky, Judicial Restraint
and Individual Liberties, 5; H.N. Hirsch, The Enigma of Felix Frankfurter (New York: Basic Books, Inc.,
1981), 129-130; and Sanford V. Levinson, “Skepticism, Democracy, and Judicial Restraint: An Essay on
the Thought of Oliver Wendell Holmes and Felix Frankfurter,” (Ph.D. diss., Harvard University, 1969), 9.

2! Felix Frankfurter, “Federalism and the Supreme Court,” in Of Law and Life and Other Things
that Matter: Papers & Addresses of Felix Frankfurter, 1956-1963 ed. Philip B. Kurland (Cambridge, MA:
The Belknap Press of Harvard University Press, 1965), 130 where Frankfurter indicated that Holmes was
the “greatest intellect who ever sat on this Court” in his opinion.

22 See Harlan B. Phillips, Felix Frankfurter Reminisces (New York: Reynal & Co., 1960), 24, 58f,
247; Felix Frankfurter, Mr. Justice Holmes and the Supreme Court (Cambridge, MA: Harvard University
Press, 1938), 61-63; Urofsky, Judicial Restraint and Individual Liberties, 47 (regarding Frankfurter’s habit
of lecturing his peers with references to Holmes at Saturday conference meetings and how this perturbed
other justices such as Brennan); and Arthur E. Sutherland, “All Sides of the Question: Felix Frankfurter and
Personal Freedom,” in Felix Frankfurter: The Judge (New York: Reynal & Company, 1964), 122.
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Holmesian skepticism into his jurisprudence with potentially significant implications in
Frankfurter’s jurisprudence.?

Yet, his early career included many important experiences as a professor and
public servant before he was nominated to serve on the Supreme Court in 1939. After
graduating from Harvard Law School in 1905 he accepted a position with the New York
law firm Hornblower, Byrne, Miller and Potter. Subsequent to this Frankfurter worked
for Henry Stimson in the United States Attorney’s office in 1906 before following
Stimson, another important influence on his life, into private practice from 1909 to 1910.
During this period of his early professional career Frankfurter also worked in Stimson’s
unsuccessful gubernatorial campaign in New York. He matriculated to the United States
War Department in 1911 and then served a stint as counsel for the Bureau of Insular
Affairs. All of this was prelude, however, for the first truly significant phase of Felix
Frankfurter’s adult life: his tenure as a law Professor at Harvard University which began
in the summer of 1914.%

From 1914 until his nomination to serve as the seventy-eighth justice of the
United States Supreme Court on January 5, 1939, Felix Frankfurter developed a

reputation as an influential and even dangerous liberal and progressive intellectual.®

% Levinson, Skepticism, Democracy, and Judicial Restraint, 40, 103, 126; and James Bradley
Thayer, Oliver Wendell Holmes, and Felix Frankfurter, On John Marshall (Chicago: The University of
Chicago Press, Phoenix Books, 1967), 159, 172-173 where Frankfurter argues against the application of
“sonorous abstractions” in a system of liberal government and law. He calls for a “sturdy doubt” as to
whether one has found standards with exact meaning for a complex society: “sonorous abstractions do not
solve problems with intractable variables.” Ibid., 159.

2 Urofsky, Judicial Restraint and Individual Liberties, 181-185.

% |_eonard Baker, Brandeis and Frankfurter: A Dual Biography (New York: Harper & Row
Publishers, 1984), 369. Frankfurter was also the sixth person born outside the United States to serve as a
justice on the Supreme Court. Ibid. See also, Peter Charles Hoffer, “Frankfurter, Felix,” in The Oxford
Companion to the Supreme Court of the United States, 2d ed., Kermit L. Hall, Ed. In Chief (New York:
Oxford University Press, 2005), 364-367.
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Joseph P. Lash’s “Biographical Essay” in From the Diaries of Felix Frankfurter provides
a narrative which describes his various activities during this period, including: service as
a mentor to numerous Harvard law students who ended up in government service,
editorial writer for the New Republic magazine, founding member of the American Civil
Liberties Union, vigorous critic of the Supreme Court’s activism, and commentator
regarding the trial and execution of Nicola Sacco and Bartolomeo Vanzetti in the
1920s.% His other significant activities during this period included involvement in the
American Zionist movement with Louis Brandeis, advocacy before the bar of the
Supreme Court on behalf of progressive causes such as in the Oregon minimum wage
case in 1917, and government service as a mediator and commentator on labor problems
including the Mooney Report to President Wilson in 1918, and an incident involving
“deportations” of some 1,100 copper miners in Bisbee, Arizona.”’

The presence of anti-Semitism at Harvard Law School also marked this epoch of
his life. Though his diaries from the time period around 1919-1920 do not mention anti-
Semitism specifically, they do contain evidence of conflict involving Professor
Frankfurter, Law School Dean Roscoe Pound, and the university’s “Brahmin” President,

A. Lawrence Lowell.?®

At issue in part were quotas for Jewish students at the university
as well as faculty appointments in the law school which were allegedly used by the

university establishment, President Lowell in particular, as a wedge to drive the

% Joseph P. Lash, “A Brahmin of the Law: A Biographical Essay,” in From the Diaries of Felix
Frankfurter (New York: W.W. Norton & Company, Inc., 1975), 15ff. Another account of this part of the
judge’s life is Michael E. Parrish, Felix Frankfurter and His Times: The Reform Years (New York: The
Free Press, 1982).

%" Baker, A Dual Biography, 148-149.

28 |_ash, From the Diaries, 124-140.
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“dangerous” Jewish Professor away from Cambridge, Massachusetts, by making him so
uncomfortable there that he would voluntarily take leave of the institution. His friend
and mentor Oliver Wendell Holmes, Jr., is reported by biographer Leonard Baker to have
stated: “There is also a prejudice against Frankfurter: | think partly because he . . . is a
Jew.”®

Frankfurter remained very busy during this time which has been characterized by
some commentators as the most radical of his professional life, in spite of opposition and
prejudice.® In articles in the 1920s and 1930s Frankfurter criticized the Supreme Court’s
judicial activism pursuant to the Fourteenth Amendment’s Due Process Clause for
stifling the progressive reform efforts of legislatures at both the national and the state
levels. Many of these articles, some published as unsigned editorials, were subsequently
edited, compiled and published in Felix Frankfurter on the Supreme Court by Professor
Philip B. Kurland.®* Herein Frankfurter takes the Supreme Court to task for interposing
by judicial fiat the personal economic philosophies of the individual justices in order to
block progressive economic regulatory legislation formed in the executive and legislative
branches. At one point he considered the idea of commending the removal of the Due

Process Clause of the Fourteenth Amendment by means of constitutional amendment in

order to stop the judicial activism that he objected to.*?

# Baker, A Dual Biography, 220-221.
%0 Lash, From the Diaries, 33-34.

%1 (Cambridge, MA: The Belknap Press of Harvard University Press, 1970). Of special interest
with reference to judicial restraint are the following segments of this compilation of essays: “Can the
Supreme Court Guarantee Toleration?”, “The Supreme Court as Legislator,” “Social Issues Before the
Supreme Court,” “The Orbit of Judicial Power,” and “The Judicial Process and the Supreme Court.” lbid.,
174-179, 181-186, 286-306, 338-358, and 496-509.

% Kurland, Felix Frankfurter on the Supreme Court, 166-167, 254-255.
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Frankfurter was nominated by President Franklin Delano Roosevelt to become an
associate justice on the United States Supreme Court on January 5, 1939. He was sworn
in on January 30, and delivered his first opinion in the case of Hale v. Bimco Trading on
February 27, 1939. The holding in Bimco Trading was unanimous in keeping with the
tradition on the Court for a new justice’s first opinion. Yet, the unity among the members
of the Supreme Court in this case’s decision did not last long because the justices on the
Court soon became divided in personal conflict according to Melvin Urofsky.*
Frankfurter became a disappointment to some liberals and progressives during his tenure
on the nation’s highest Court because they wanted him to lead the Court both as a
consensus builder and in the protection of individual rights and liberties found in the Bill
of Rights, or the first ten amendments to the United States Constitution.**

Subsequently, though, after his appointment to the Supreme Court, Frankfurter
surprised many of his contemporaries with his consistent emphasis on judicial restraint,
and his general unwillingness to aggressively protect civil liberties from the bench.*

Law Professor Sanford Levinson has argued that Frankfurter deemed his teaching post at

% Urofsky, Judicial Restraint and Individual Liberties, 181-185; Levinson, Democratic Faith of
Felix Frankfurter, 433. As to conflict on the Supreme Court during the early part of Justice Frankfurter’s
career see M.I. Urofsky, Division and Discord: The Supreme Court under Stone and Vinson, 1941-1953
(Columbia, SC: University of South Carolina Press, 1997).

% H.N. Hirsch, The Enigma of Felix Frankfurter (New York: Basic Books, Inc., 1981), 127f;
Lash, From the Diaries, 67, 72-73.

% Bruce Allen Murphy, The Brandeis/Frankfurter Connection: The Secret Political Activities of
Two Supreme Court Justices (New York: Oxford University Press, 1982), 250 where he notes: “The public
had reason to expect from Frankfurter the same judicial performance it had had from Brandeis. For that
matter, Brandeis himself must have had similar expectations about his former lieutenant. But everyone
would be surprised, and perhaps even somewhat disappointed by Frankfurter’s performance. For in reality
there were more substantial differences than similarities between Frankfurter and his old patron.” In
accord, see Lash, From the Diaries, 36-37 and 68-70. Lash also describes how Frankfurter’s peer at
Harvard University, the writer Archibald MacLeish, wrote of his appointment to the Supreme Court in
terms to the effect that Frankfurter would fervently defend the Bill of Rights against legislative
encroachments. Ibid., 36-37.
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Harvard Law School an excellent “forum” within which to shape the future leaders of
American democracy, and other scholars have emphasized how he later sought to place
his former students in powerful positions while on the Court.*® Frankfurter’s tenure as a
professor at Harvard was thus marked by extensive political activities and helped him
earn a reputation as a liberal, progressive activist. Some even considered him subversive
of the state at the time, as noted above.®” A book Frankfurter published in 1930 entitled
The Public and Its Government provides primary source evidence, as well, that the future
judge deemed his role as shaper of future leaders in America as an important one.*® In
this book he expresses confidence in the ability of American democracy to achieve
progress so long as it has capable, expert administrative guidance. Subsequently,
however, after his appointment to the Supreme Court, Frankfurter surprised many of his
contemporaries with his consistent emphasis on judicial restraint, and his general
unwillingness to aggressively protect civil liberties from the bench.

This was because Frankfurter’s reputation as a liberal progressive while at

Harvard as a professor in the 1920s and 1930s was well founded. He was educated as a

% Ibid. Bruce Allen Murphy, The Brandeis/Frankfurter Connection: The Secret Political
Activities of Two Supreme Court Justices (New York: Oxford University Press, 1982), 313f.

37 |_ash, From the Diaries, 29.

% Felix Frankfurter, The Public and Its Government (New Haven, CT: Yale University Press,
1930).

¥ Murphy, Brandeis/Frankfurter Connection, 250 where he notes: “The public had reason to
expect from Frankfurter the same judicial performance it had had from Brandeis. For that matter, Brandeis
himself must have had similar expectations about his former lieutenant. But everyone would be surprised,
and perhaps even somewhat disappointed, by Frankfurter’s performance. For in reality there were more
substantial differences than similarities between Frankfurter and his old patron.” In accord, see Lash, From
the Diaries, 36-37 and 68-70. Lash also describes how Frankfurter’s peer at Harvard University, the writer
Archibald MacLeish, wrote of his appointment to the Supreme Court in terms to the effect that Frankfurter
would fervently defend the Bill of Rights against legislative encroachments. 1bid., 36-37.
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legal thinker during this time of industrial transformation in American life.*> According
to Jeffrey D. Hockett progressives during this era, including Felix Frankfurter, were
divided into two camps with reference to the question whether the federal or the local
government was the right place from which to seek the transformation of society.*
Nevertheless, they were united in their criticism of the Supreme Court’s activism at the
time in striking down progressive legislation which initiated social and economic reform.
The “Lochner” Court of the time, progressives claimed, used the concept of substantive
due process found implicitly in the Fourteenth Amendment’s Due Process clause as a
vehicle to read laissez faire economics into the Constitution,* and thereby to strike down
as unconstitutional legislation which progressives desired.*’

In this context of conflict between the economic substantive due process
jurisprudence of the Supreme Court and progressive legislative efforts Felix Frankfurter
helped establish The New Republic in 1914, a journal committed to progressive causes

whose editor-in-chief was Herbert Croly.** Croly was the author of the book The

0 Hockett, New Deal Justice, 54-55.

! Ibid. In the camp committed to transformation through the federal government Hockett places
Herbert Croly (another important influence on Frankfurter) and Teddy Roosevelt, while he includes Justice
Louis Brandeis and President Woodrow Wilson among those who believed state governments should serve
as the proper “agents of reform.”

*2 1bid., 55-56.

** Examples of legislation desired by the Progressives at the time, but which the Supreme Court
struck down via the due process clause, include legislation related to maximum working hours, mandatory
minimum wages, and “wage settlements in labor disputes.” David A. Schultz and Christopher E. Smith,
The Jurisprudential Vision of Justice Antonin Scalia (Lanham, MD: Rowman & Littlefield Publishers, Inc.,
1996), 20. Herbert Hovenkamp, “The Political Economy of Substantive Due Process,” 40 Stanford L. Rev.
379, 379-447 (1988) provides an overview of Supreme Court jurisprudence on substantive due process
from the Civil War to the New Deal in the 1930s. See also, Henry J. Abraham and Barbara A. Perry,
Freedom and the Court: Civil Rights and Liberties in the United States, 6™ ed. (New York: Oxford
University Press, 1994), 9-14 for a brief summary of the Court’s jurisprudence from the Court of Chief
Justice John Marshall through the New Deal Court.

* Hockett, New Deal Justice, 147.
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Promise of American Life which combined patriotism with “domestic reform,” and
advocated a strong national government combined with development of bureaucratic and
administrative technical prowess.*

Frankfurter scholars also have documented his other activities which occurred
during the early decades of the twentieth century including: the Zionist movement, the
labor movement, opposition to the Red Scare of the 1920s, the founding of the American
Civil Liberties Union, and activity in the Presidential election of 1924.%° In addition, as
noted above, scholars have submitted that he used his position as a teacher and mentor of
many of the best and brightest young, legal minds at the time to place students in
positions such as that of law clerk for Supreme Court Justices Louis Brandeis and Oliver
Wendell Holmes, Jr.*’

Therefore, based upon this established record of commitment to liberal and
progressive causes, much was expected of newly appointed associate justice when he
became a member of the “New Deal” Court upon appointment by the man he possibly
admired more than anyone in American life, President Roosevelt.*® Yet, as scholarship
on Frankfurter has demonstrated, those who expected predictable and formulaic
progressivism or libertarianism from Frankfurter were bound for disappointment. In
addition to his well-documented progressive credentials, Frankfurter had consistently

advocated judicial restraint as a law professor, and he disfavored the notion of absolutes

* |bid., 144-146.
% Lash, From the Diaries, 31-35.

*" Former students of Frankfurter who clerked for the Supreme Court included Dean Acheson who
clerked for Louis Brandeis, and Mark DeWolfe Howe who clerked for Holmes. lbid., 30.

*® Ibid., 40-49. Lash questions whether Frankfurter admired President Roosevelt too uncritically.
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or what he considered simplistic abstract formulas that he argued paraded as panaceas for
judicial and political controversies.* Additionally, Frankfurter’s philosophical
skepticism has been analyzed further by Sanford Levinson with specific reference to
Frankfurter’s majority opinion in Minersville School District v. Gobitis, 310 U.S. 586,
591-600 (1940) which denied First Amendment relief to Jehovah’s Witness children who
were expelled from public school for refusing to salute the American flag in defiance of a
Pennsylvania law which compelled the salute irrespective of religious beliefs.*
Frankfurter is thus remembered by some commentators as a significant
disappointment for libertarians and progressives because of his preeminent role as an
advocate of judicial restraint while he served on the Supreme Court from 1939 until his
retirement in 1962.>" Our discussion of the secular nature of American public religion in
Frankfurter’s religion clause jurisprudence will now turn to the early Free Exercise
Clause cases during Frankfurter’s tenure on the Court which helped cause the
disappointment of progressives and liberals, and then to the Establishment Clause cases

which provide further evidence for his interpretive methodology that appealed to the

“® Ibid., 49 where Lash notes that Frankfurter often said of political controversies that there are no
absolutes—just a question of where to draw the line. See also, Hockett, New Deal Justice, 194 where he
argues Frankfurter’s consistent commitment to judicial restraint on the Supreme Court represented
opposition to “judicial efforts to impose a system of justice on the country. . . a pernicious form of judicial
abstraction; application of the provisions of the Bill of Rights against the states fails to account for the
particular circumstances of distinctive communities.” It is not inaccurate to find Frankfurter’s reaction to
the substantive due process jurisprudence of the Lochner era behind his advocacy of judicial restraint, too.
His extrajudicial writings later published by Professor Kurland and mentioned supra in footnote 29,
document his conviction well.

%0 sanford Levinson, Skepticism, Democracy, and Judicial Restraint: An Essay on the Thought of
Oliver Wendell Holmes and Felix Frankfurter (Ph.D. diss., Harvard University, 1969), 3-6, 226-227
wherein Levinson establishes Frankfurter’s skepticism as to the basis of all values, and not just religious
principles, but then argues that Frankfurter applied a type of formulaic judicial restraint in both of the flag
salute cases.

5! Lash, From the Diaries, 72-73 and Melvin I. Urofsky, Felix Frankfurter: Judicial Restraint and
Individual Liberties (Boston: Twayne Publishers, 1991), x where Urofsky claims his legacy on the Court is
“all but ignored by the courts” and by legal academics some 25 years after his death.
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viewpoints of Thomas Jefferson and James Madison with regard to American public
religion.

The reasons Frankfurter expressed for his passive jurisprudence included: reaction
to the economic substantive due process of the “Lochner” Court era, belief that the
legislative and executive branches are the proper vehicles for social progress, confidence
in the abilities of President Roosevelt and in the New Deal, and the influence of Harvard
Law Professor James B. Thayer.?® Also, in the free exercise opinions analyzed below
Frankfurter’s passive jurisprudence contributed to his rationale for denial of First
Amendment relief to members of a minority faith, the Jehovah’s Witnesses. Moreover
the free exercise opinion of Antonin Scalia in Employment Division v. Smith, 494 U.S.
872 (1990) has similarly denied free exercise protection to members of a minority faith,
two members of a native American church, but the Smith case did not involve a
compulsory pledge and salute to the American flag.

Secular American Public Religion in the Religion Clause Jurisprudence of Felix
Frankfurter: Free Exercise Cases

When Roosevelt appointed Frankfurter to the United States Supreme Court there
were expectations that Frankfurter would serve as a leader on the Court. As one
biographer has argued, “His familiarity with its history and judgments, with its personnel

and their habits, and its problems and needs, was unmatched.”>*

>2 philip B. Kurland, ed. Felix Frankfurter on the Supreme Court (Cambridge, MA: The Belknap
Press of Harvard University Press, 1970), 286-306, 496-509; Michael E. Parrish, Felix Frankfurter and His
Times: The Reform Years (New York: The Free Press, 1982); Levinson, Skepticism, Democracy, and
Judicial Restraint, 3-6 and 226-227.

%3 philip B. Kurland, “Felix Frankfurter,” in The Supreme Court Justices: lllustrated Biographies,
1789-1995, ed. Clare Cushman, 2™ ed. (Washington, D.C.: Congressional Quarterly, 1995), 389.
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It was not long, however, before the new justice encountered a case related to the
Free Exercise Clause of the First Amendment which would influence his legacy
significantly. The facts of the case, which developed within the contextual backdrop of
World War 1I’s early political machinations in 1930s Europe, concerned two Jehovah’s
Witness children in the public schools of Minersville School District, Schuylkill County,
Pennsylvania.>® Lillian and William Gobitis aged twelve and ten respectively, were
expelled from Minersville’s public schools on November 6, 1935 when they would not
salute the American flag “as part of a daily school exercise.”

Their refusal was based upon the belief of Jehovah’s Witnesses that the Bible is
authoritatively the Word of God, and as such is due obedience as their ultimate source of
authority. More specifically, these petitioners to the Supreme Court held that Exodus
Chapter 20 in the Old Testament forbids idolatry by means of its command to have no
other gods before Yahweh, and its command not to bow down to or to serve other gods.
Furthermore, no one in the case disputed the Jehovah’s Witnesses sincerity with regard to
their conviction that the Bible is authoritatively the Word of God. Finally, there was no

disagreement as to the fact that Lillian and William Gobitis had been raised by their

parents to “conscientiously believe” that saluting the flag was condemned by this

* Minersville School District v. Gobitis, 310 U.S. 586, 591-593 (1940)

%% Gobitis, 310 U.S. at 591. See also, Landmark Briefs and Arguments of the Supreme Court of the
United States: Constitutional Law- Minersville School District v. Gobitis (1940), vol. 37, eds. Philip B.
Kurland and Gerhard Casper (Arlington, VA: University Publications of America, Inc., 1975), 335.
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authoritative text of Scripture.®® The pledge to the flag at that time did not include the
theistic language “under God,” however. This phrase was added in June 1954.%

The children were young enough when their expulsion from the Minersville
public schools occurred to come within Pennsylvania’s mandatory school attendance law,
and as the majority opinion by Frankfurter noted their expulsion prevented them from
obtaining a free education in public schools thereby forcing their parents to pay the cost
of sending them to private schools.®® The flag salute ceremony in the case was as
follows. Teachers and children were required to put their right hands over their hearts
and then to say the following pledge of allegiance together: “I pledge allegiance to my
flag, and to the Republic for which it stands; one nation indivisible, with liberty and
justice for all.”>® Also, during the ceremony teachers and students would extend their
right hands in order to salute the flag in a manner similar to the salute Nazis made in
Germany at the time.®°

The Pennsylvania School Code in 1935 contained several provisions which the
Minersville School Board relied upon in order to expel the Gobitis children for
insubordination. One provision gave the board in each school district in Pennsylvania

authority to “adopt and enforce such reasonable rules and regulations as it may deem

% 1hid., 591-592.

> Steven B. Epstein, “Rethinking the Constitutionality of Ceremonial Deism,” 96 Columbia L.
Rev. 2083, 2118 (1996).

%8 bid., 592.
% |bid., 591.

% |bid. See also, Shawn Francis Peters, Judging Jehovah’s Witnesses: Religious Persecution and
the Dawn of the Rights Revolution (Lawrence, KA: University Press of Kansas, 2000) for an extended
treatment of the factual background of the Gobitis case and the mistreatment of Jehovah’s Witnesses in the
context of World War II.
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necessary and proper . . . regarding the conduct and deportment of all pupils attending the
public schools in the district.”®* School administrators and authorities were also given
authorization to temporarily suspend or expel students “on account of disobedience or
misconduct” in the school codes. Additionally, the codes prescribed teaching of “the
history of the United States and Pennsylvania, [and] civics, including loyalty to the State
and National Government” throughout the Commonwealth of Pennsylvania.®? Pursuant
to these codes the Minersville School Board in 1935 passed a resolution requiring salute
of the national flag, “and provided that a refusal to salute the flag should be regarded as
an act of insubordination.”®®

Subsequent to the expulsion of the children from the Minersville public schools
for insubordination their father Walter Gobitis sued the defendants Minersville School
District, Board of Education of Minersville School District (including David I. Jones, Dr.
E.A. Valibus, Claude L. Price, Dr. T.J. McGurl, Thomas B. Evans and William Zapf),
and the Superintendent of the Minersville Public Schools, Charles E. Roudabush, on May
3, 1937 seeking an injunction preventing the defendants from requiring the flag salute as
a precondition for attendance at the public schools.®* The lawsuit was filed in the federal
district court for the Eastern District of Pennsylvania, a federal trial court, and claimed

that the mandatory flag salute violated the Gobitis children’s constitutional right to the

free exercise of religion. Subsequent to a trial in this Court the Gobitis’s were granted a

8 Kurland and Casper, Landmark Briefs-Gobitis, 340. The public school system in Pennsylvania
had been established pursuant to the Commonwealth’s Constitution as described in the “Brief for
Petitioner,” Ibid., 338-339.

82 Ibid. The specific School Code statutes cited were Act of May 18, 1911, P.L. 309, art. XV,
Section 1607, as amended by Act of May 20, 1937, P.L. 732, Section 1 (24 P.S. Section 1551).

% 1bid., 340-341.

% Kurland and Casper, Landmark Briefs-Gobitis, 335.
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final decree in their favor on June 18, 1938 by the Honorable Albert B. Maris which ruled
that the children should be allowed to return to school without having to participate in the
flag salute.®

The school district, however, refused to accept the trial court’s decree and
appealed to the Third Circuit Court of Appeals. At this level of the legal proceedings the
Jehovah’s Witness children once again prevailed when the appellate court ruled in their
favor that the mandatory flag salute violated the First and Fourteenth Amendments. In an
opinion by Circuit Judge Clark for the Third Circuit Court of Appeals the court upheld
the district court’s decree which enjoined the school district from extending the expulsion
of the children and requiring the flag salute.®® Judge Clark concluded his opinion by
quoting George Washington’s letter of 1789 to some Quakers wherein Washington
wrote: “l assure you very explicitly, that in my opinion the conscientious scruples of all
men should be treated with great delicacy and tenderness; and it is my wish and desire,
that the laws may always be as extensively accommodated to them, as a due regard to the
protection and essential interests of the nation may justify and permit.”®” Once again, the
school district decided to appeal, and the United States Supreme Court granted their

Petition for Writ of Certiorari on March 4, 1940, because the third circuit’s holding was

% Ibid., 335-336. The opinion is reported in Gobitis v. Minersville School Dist., 24 F. Supp. 271
(E.D. Penn. 1938).

% Minersville School District v. Gobitis, 108 F. 2d 683, 693 (1939). For a discussion of the lower
court cases see Shawn F. Peters, Judging Jehovah’s Witnesses: Religious Persecution and the Dawn of the
Rights Revolution (Lawrence, KS: University Press of Kansas, 2000), 46-71.

87 Minersville School District, 108 F. 2d at 693.
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contrary to four previous per curiam® decisions of the Supreme Court which all ruled the
mandatory flag salute constitutional.®®

The Supreme Court allowed two amicus curiae briefs to be filed by the
Committee on the Bill of Rights of the American Bar Association and the American Civil
Liberties Union which both argued for affirmance of the lower federal courts in favor of
the Gobitis children. The American Bar Association brief noted that 18 states had
compulsory flag salute statutes, and 120 students had refused to make the mandatory
salute. Yet, the Bar Association claimed that the “practical importance” of the case was
that it infringed “upon the integrity of American liberties,” and also the basic right of
“freedom of conscience” by endorsing the government’s power to “force people to
express themselves in a certain way” which is tantamount to coercing a religious ritual.”
Moreover, the amicus brief argued that courts should deem the flag salute ceremony a
“religious ritual” for the Jehovah’s Witnesses even though no court had been willing to
make this determination so far.”" Otherwise, the ABA committee concluded, the
government would be able to “strike at the heart of religious liberty” and “thus [deny] the

right of private judgment.””

% A per curiam decision is an opinion given by an appellate Court without identifying the author
of the opinion, and thus serves as the opinion for the entire Court. Black’s Law Dictionary, 9" ed. Ed-in-
Chief, Bryan A. Garner (St. Paul, MN: West’s Publishing, Inc., 2009), 1201.

% |eoles v. Landers, 302 U.S. 656; Hering v. State Board of Education, 303 U.S. 624; Gabrielli v.
Knickerbocker, 306 U.S. 621; Johnson v. Deerfield, 306 U.S. 621 cited by Frankfurter in his majority
opinion in Gobitis, 310 U.S. at 592, n. 2.

" Kurland and Casper, Landmark Briefs-Gobitis, 461.
" |bid., 454-455, 467.

"2 Ibid., 464. The ABA committee did concede that the legislature could restrict religious
freedom, but only when this was “essential” to protect the “public interest.” Ibid., 465.
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The petition on behalf of the school district, on the other hand, submitted that the
passage of the resolution requiring the flag salute was within the school board’s power,
was supported by Supreme Court precedent as well as state court precedent, and did not
violate the provisions of either the United States’ or Pennsylvania Constitutions. In
addition the school district disputed the Gobitis’s claim that refusal to salute the flag was
grounded in religious belief. To the contrary, the district argued that the flag salute did
not involve religious “beliefs” of students at all, but was “a ceremony clearly designed to
inculcate patriotism,” and “[t]here is nothing in the salute or the pledge of allegiance
which constitutes an act of idolatry, or which approaches to any religious observance.””®
Additionally, the school district’s Petition claimed that the flag salute actually
strengthened religious liberty by symbolically representing the “principle that people may
worship as they please or need not worship at all.””

According to Frankfurter biographer Joseph P. Lash Chief Justice Charles Evan
Hughes assigned the opinion for the majority in Gobitis to Frankfurter after Frankfurter
made an impassioned statement during conference deliberations about the influence of
American public schools in his life.” Additionally, other commentators have written that

those familiar with Frankfurter’s fervent patriotism and strong faith in American

democracy should not have been surprised by his eventual conclusions in the case.”

" Ibid., 324 (quoting Nicholls v. Mayor and School Committee of Lynn, 7 N.E. 2d 577, 579 (Mass.
1937).

™ Ibid., 325 (quoting People v. Sandstrom, 279 N.Y. 523, 529, 18 N.E. 2d 840, 842 (1939)).
™ LLash, From the Diaries, 68-69.

" His patriotism and “ideals of citizenship” as a naturalized citizen caused him to depreciate the
conscience of the Jehovah’s Witnesses as well as the scruples of conscientious objectors in the context of
World War 1, according to Melvin I. Urofsky, Felix Frankfurter: Judicial Restraint and Individual
Liberties (Boston: Twayne Publishers, 1991), 50.
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During his Senate confirmation hearings only a few years before the Gobitis case Senator
Pat McCarran engaged in an aggressive line of questions that challenged Frankfurter’s
loyalty to the Constitution, and 